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EXEMPT ORGANIZATIONS

Notice 2002-10, page 490.

This document clarifies the application of sections 145(a)(2)
and 514 of the Code to the investment of gross proceeds of
qualified 501(c)(3) bonds.

EMPLOYMENT TAX

Announcement 2002-8, page 494.

This announcement provides notice that the deadline for writ-
ten comments to Notices 2001-72 (2001-49 |.R.B. 548) and
2001-73 (2001-49 I.R.B. 549) has been extended from Feb-
ruary 14, 2002, to April 23, 2002. Notices 2001-72 and
2001-73 contain proposed rules regarding the application of
the Federal Insurance Contributions Act (FICA), the Federal
Unemployment Tax Act (FUTA), and income tax withholding to
the exercise of statutory stock options. A public hearing is
rescheduled for May 14, 2002.
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Announcement 2002-11, page 494.

This announcement contains a change in the hearing date for
REG-142686-01 (2001-49 I.R.B. 561) from March 7, 2002,
to May 14, 2002. These regulations relate to the application of
the Federal Insurance Contributions Act (FICA), Federal Unem-
ployment Tax Act (FUTA), and collection of income tax at
source to statutory stock options. A public hearing is sched-
uled for May 14, 2002.

ADMINISTRATIVE

Rev. Proc. 2002-15, page 490.

This procedure provides guidance under section 7701 of the
Code for a newly formed entity that requests relief for a late ini-
tial classification election filed within 6 months of the due date
of the initial election.
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The IRS Mission

Provide America’s taxpayers top quality service by helping
them understand and meet their tax responsibilities and by

Introduction

The Internal Revenue Bulletin is the authoritative instrument of
the Commissioner of Internal Revenue for announcing official
rulings and procedures of the Internal Revenue Service and for
publishing Treasury Decisions, Executive Orders, Tax Conven-
tions, legislation, court decisions, and other items of general
interest. It is published weekly and may be obtained from the
Superintendent of Documents on a subscription basis. Bulletin
contents are consolidated semiannually into Cumulative Bulle-
tins, which are sold on a single-copy basis.

It is the policy of the Service to publish in the Bulletin all sub-
stantive rulings necessary to promote a uniform application of
the tax laws, including all rulings that supersede, revoke,
modify, or amend any of those previously published in the Bul-
letin. All published rulings apply retroactively unless otherwise
indicated. Procedures relating solely to matters of internal
management are not published; however, statements of inter-
nal practices and procedures that affect the rights and duties
of taxpayers are published.

Revenue rulings represent the conclusions of the Service on
the application of the law to the pivotal facts stated in the rev-
enue ruling. In those based on positions taken in rulings to tax-
payers or technical advice to Service field offices, identifying
details and information of a confidential nature are deleted to
prevent unwarranted invasions of privacy and to comply with
statutory requirements.

Rulings and procedures reported in the Bulletin do not have the
force and effect of Treasury Department Regulations, but they
may be used as precedents. Unpublished rulings will not be
relied on, used, or cited as precedents by Service personnel in
the disposition of other cases. In applying published rulings and
procedures, the effect of subsequent legislation, regulations,
court decisions, rulings, and procedures must be considered,

applying the tax law with integrity and fairness to all.

and Service personnel and others concerned are cautioned
against reaching the same conclusions in other cases unless
the facts and circumstances are substantially the same.

The Bulletin is divided into four parts as follows:

Part 1.—1986 Code.
This part includes rulings and decisions based on provisions of
the Internal Revenue Code of 1986.

Part Il.—Treaties and Tax Legislation.

This part is divided into two subparts as follows: Subpart A, Tax
Conventions and Other Related Items, and Subpart B, Legisla-
tion and Related Committee Reports.

Part lll.—Administrative, Procedural, and
Miscellaneous.

To the extent practicable, pertinent cross references to these
subjects are contained in the other Parts and Subparts. Also
included in this part are Bank Secrecy Act Administrative Rul-
ings. Bank Secrecy Act Administrative Rulings are issued by
the Department of the Treasury’s Office of the Assistant Secre-
tary (Enforcement).

Part IV.—Items of General Interest.
This part includes notices of proposed rulemakings, disbhar-
ment and suspension lists, and announcements.

The first Bulletin for each month includes a cumulative index for
the matters published during the preceding months. These
monthly indexes are cumulated on a semiannual basis, and are
published in the first Bulletin of the succeeding semiannual
period, respectively.

The contents of this publication are not copyrighted and may be reprinted freely. A citation of the Internal Revenue Bulletin as the source would be appropriate.

For sale by the Superintendent of Documents, U.S. Government Printing Office, Washington, DC 20402.
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Actions Relating to Decisions of the Tax Court

It is the policy of the Internal Revenue
Service to announce at an early date
whether it will follow the holdings in cer-
tain cases. An Action on Decision is the
document making such an announcement.
An Action on Decision will be issued at
the discretion of the Service only on
unappealed issues decided adverse to the
government. Generally, an Action on
Decision is issued where its guidance
would be helpful to Service personnel
working with the same or similar issues.
Unlike a Treasury Regulation or a Rev-
enue Ruling, an Action on Decision is not
an affirmative statement of Service posi-
tion. It is not intended to serve as public
guidance and may not be cited as prece-
dent.

Actions on Decisions shall be relied
upon within the Service only as conclu-
sions applying the law to the facts in the
particular case at the time the Action on
Decision was issued. Caution should be
exercised in extending the recommenda-
tion of the Action on Decision to similar
cases where the facts are different. More-
over, the recommendation in the Action
on Decision may be superseded by new
legidation, regulations, rulings, cases, or
Actions on Decisions.

Prior to 1991, the Service published
acquiescence or nonacquiescence only in
certain regular Tax Court opinions. The

Service has expanded its acquiescence
program to include other civil tax cases
where guidance is determined to be help-
ful. Accordingly, the Service now may
acquiesce or nonacquiesce in the holdings
of memorandum Tax Court opinions, as
well as those of the United States District
Courts, Claims Court, and Circuit Courts
of Appeal. Regardliess of the court decid-
ing the case, the recommendation of any
Action on Decision will be published in
the Internal Revenue Bulletin.

The recommendation in every Action
on Decision will be summarized as acqui-
escence, acquiescence in result only, or
nonacquiescence. Both “acquiescence”
and “acquiescence in result only” mean
that the Service accepts the holding of the
court in a case and that the Service will
follow it in disposing of cases with the
same controlling facts. However, “ac-
guiescence” indicates neither approval
nor disapproval of the reasons assigned
by the court for its conclusions; whereas,
“acquiescence in result only” indicates
disagreement or concern with some or all
of those reasons. “Nonacquiescence” sig-
nifies that, although no further review
was sought, the Service does not agree
with the holding of the court and, gener-
aly, will not follow the decision in dis-
posing of cases involving other taxpay-
ers. In reference to an opinion of a circuit

court of appeals, a “nonacquiescence”
indicates that the Service will not follow
the holding on a nationwide basis. How-
ever, the Service will recognize the prece-
dential impact of the opinion on cases
arising within the venue of the deciding
circuit.

The Actions on Decisions published in
the weekly Internal Revenue Bulletin are
consolidated semiannually and appear in
the first Bulletin for July and the Cumu-
lative Bulletin for the first half of the
year. A semiannual consolidation also
appears in the first Bulletin for the fol-
lowing January and in the Cumulative
Bulletin for the last half of the year.

The Commissioner ACQUIESCES in
the following decision:

Sutherland Lumber-Southwest,
Inc. v. Commissioner?
255 F.3d 495 (8" Cir. 2001)

The Commissioner ACQUIESCES in
result only in the following decision:

Internet Corporation & Subs. v.
Commissioner?

Docket No. 824697

Opinion filed: Oct. 2, 2001
(117 T.C. No. 13)

Decision: Not yet entered

1 Acquiescence relating to whether a taxpayer that provides vacation flights to employees and includes the value of the flights in the employees’ income using
the SIFL rates of Treas. Reg. section 1.61-21(g) may then deduct the full (higher) cost of providing the flights, notwithstanding the deduction disallowance

provisions of |.R.C. section 274(a).

2 Acquiescence in result only relating to whether deductions for state income tax deficiencies and interest thereon as well as interest on federal income tax
deficiencies, al attributable to tax liabilities arising at least three years before the beginning of the taxable year, and taken into account in computing a net
operating loss, qualify for a ten-year carryback as specified liability losses under former I.R.C. section 172(f)(1)(B).
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Part I. Rulings and Decisions Under the Internal Revenue Code of 1986

Section 42.—Low-Income
Housing Credit

The adjusted applicable federal short-term, mid-
term, and long-term rates are set forth for the month
of February 2002. See Rev. Rul. 2002-5, page 461.

Section 280G.—Golden
Parachute Payments

Federal short-term, mid-term, and long-term
rates are set forth for the month of February 2002.
See Rev. Rul. 2002-5, page 461.

Section 382.—Limitation on
Net Operating Loss
Carryforwards and Certain
Built-In Losses Following
Ownership Change

The adjusted applicable federal long-term rate is
set forth for the month of February 2002. See Rev.
Rul. 2002-5, page 461.

Section 412.—Minimum
Funding Standards

The adjusted applicable federal short-term, mid-
term, and long-term rates are set forth for the month
of February 2002. See Rev. Rul. 2002-5, page 461.

Section 467.—Certain
Payments for the Use of
Property or Services

The adjusted applicable federal short-term, mid-
term, and long-term rates are set forth for the month
of February 2002. See Rev. Rul. 2002-5, page 461.

Section 468.—Special Rules
for Mining and Solid Waste
Reclamation and Closing
Costs

The adjusted applicable federal short-term, mid-
term, and long-term rates are set forth for the month
of February 2002. See Rev. Rul. 2002-5, page 461.

2002-6 |.R.B.

Section 482.—Allocation of
Income and Deductions
Among Taxpayers

Federal short-term, mid-term, and long-term
rates are set forth for the month of February 2002.
See Rev. Rul. 2002-5, page 461.

Section 483.—Interest on
Certain Deferred Payments

The adjusted applicable federal short-term, mid-
term, and long-term rates are set forth for the month
of February 2002. See Rev. Rul. 2002-5, page 461.

Section 642.—Special Rules
for Credits and Deductions

Federal short-term, mid-term, and long-term
rates are set forth for the month of February 2002.
See Rev. Rul. 2002-5, page 461.

Section 807.—Rules for
Certain Reserves

The adjusted applicable federal short-term, mid-
term, and long-term rates are set forth for the month
of February 2002. See Rev. Rul. 2002-5, page 461.

Insurance companies; change in
computation of life insurance reserves
to use NAIC Actuarial Guideline. A
change in the computation of existing life
insurance reserves for annuity contracts
to take into account specific factors set
forth by the National Association of
Insurance Commissioners (NAIC) in
Actuarial Guideline 33 is a change in
basis subject to § 807(f) of the Interna
Revenue Code.

Rev. Rul. 2002-6

ISSUE

Whether, under the circumstances
described below, a change in the compu-
tation of existing life insurance reserves
for annuity contracts is a change in basis
subject to § 807(f) of the Code?

FACTS

The National Association of Insurance
Commissioners (NAIC) adopted Actuarial
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Guideline XXXIII, Determining Mini-
mum Commissioners’ Annuities Reserve
Valuation Method (CARVM) Reserves
for Individual Annuity Contracts (AG
33), effective on December 31, 1995, for
al contracts issued on or after January 1,
1981.

IC, a life insurance company within
the meaning of § 816(a), issued Annuity
Contracts in 1999. In computing its end
of the year (EQY) life insurance reserves
for Annuity Contracts under § 807(d)(2)
for taxable years 1999 and 2000, IC did
not take into account severa specific fac-
tors set forth by the NAIC in AG 33. In
2001, IC modified its reserve computa-
tion to take those factors into account in
computing its EQY 2001 reserves for
Annuity Contracts. IC’'s EOY 2001
reserves for Annuity Contracts equaled
$ 8x. If IC had continued using its former
method, its EOY 2001 life insurance
reserves for Annuity Contracts would
have been $ 6x.

For taxable years 1999 through 2001,
the EOY reserve computed under
§ 807(d)(2) for Annuity Contracts
exceeded the net surrender value of the
contracts. The 1999 and 2000 tax years
for IC remain open.

APPLICABLE LAW AND ANALYSIS

Section 807(c) lists various items,
including life insurance reserves, that are
taken into account in determining life
insurance company taxable income.

Section 807(d)(1) provides that, other
than for purposes of § 816 (relating to
qualification as a life insurance com-
pany), the amount of the life insurance
reserve for any contract is the greater of—
(i) the net surrender value of the contract,
or (ii) the reserve determined under
§ 807(d)(2). At no time may the reserve
for a contract exceed the amount taken
into account with respect to that contract
as of that time in determining the statu-
tory reserves set forth in the company’s
annual statement.

Sections 807(d)(2) and 807(d)(3)
(B)(ii) provide that the reserve for any
contract must be determined using the tax
reserve method applicable to that
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type of contract. The tax reserve method
applicable to annuity contracts is the
CARVM prescribed by the NAIC and in
effect on the date of the issuance of the
contract.

Section 807(f) provides that if the
basis for determining any item referred to
in § 807(c) as of the close of any taxable
year differs from the basis for determin-
ing that item as of the close of the preced-
ing taxable year, then 1/10 of the differ-
ence between— (i) the amount of the
item at the close of the taxable year, com-
puted on the new basis, and (ii) the
amount of the item at the close of the
taxable year, computed on the old basis,
that is attributable to contracts issued
before the taxable year, is taken into
account (as either a deduction or an item
of grossincome), for each of the succeed-
ing 10 taxable years.

AG 33 contains the statement that the
guideline “does not constitute a change of
method or basis from any previously used
method.” This statement could lead one
to conclude that taking this guideline into
account in a company’s CARVM compu-
tation does not result in a change in basis.
However, for purposes of determining life
insurance company taxable income, any
change in a company’s tax reserve
method is a change in basis subject to the
change in basis rules under § 807(f). See
Rev. Rul. 94-74 (1994-2 C.B. 157).

Under § 807(d), IC is required to cal-
culate the life insurance reserves for
Annuity Contracts using CARVM. For
taxable years 1999 and 2000, IC did not
take into account severa specific factors
set forth in AG 33. For tax year 2001, IC
modified its reserve computation to take
those factors into account in computing
its EQY 2001 reserves for Annuity Con-
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tracts. IC's change of reserving method is
a change in basis under § 807(f).

IC's EQY 2001 life insurance reserves
for Annuity Contracts, computed on the
new basis, exceed the EOY 2001 reserves
for those contracts, computed on the old
basis, by $2x. Pursuant to the adjustment
rules of § 807(f), IC can take 1/10 of the
$2x into account as a deduction under
§ 805(a)(2) in each of succeeding 10 tax-
able years, beginning with the 2002 tax
year. In the alternative, in accordance
with Rev. Rul. 94-74, IC may file
amended returns for 1999 and 2000 and
recalculate its tax reserves for Annuity
Contracts for those years in accordance
with AG 33.

HOLDING:

A change in the computation of exist-
ing life insurance reserves by IC for
Annuity Contracts to take into account
specific factors set forth in AG 33 is a
change in basis subject to § 807(f) of the
Code.

DRAFTING INFORMATION:

The principal author of this revenue
ruling is Linda Boyd of the Office of
Associate Chief Counsel (Financial Insti-
tutions and Products). For further infor-
mation regarding this revenue ruling con-
tact Ms. Boyd at (202) 622-3970 (not a
toll-free call).

Section 846.—Discounted
Unpaid Losses Defined

The adjusted applicable federal short-term, mid-
term, and long-term rates are set forth for the month
of February 2002. See Rev. Rul. 2002-5, on this
page.
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Section 1274.—Determin-
ation of Issue Price in the
Case of Certain Debt
Instruments Issued for
Property

(Also sections 42, 280G, 382, 412, 467, 468, 482,
483, 642, 807, 846, 1288, 7520, 7872.)

Federal rates, adjusted federal rates;
adjusted federal long-term rate and the
long-term exempt rate. For purposes of
sections 382, 1274, 1288, and other sec-
tions of the Code, tables set forth the rates
for February 2002.

Rev. Rul. 2002-5

This revenue ruling provides various
prescribed rates for federal income tax
purposes for February 2002 (the current
month). Table 1 contains the short-term,
mid-term, and long-term applicable fed-
era rates (AFR) for the current month for
purposes of section 1274(d) of the Inter-
nal Revenue Code. Table 2 contains the
short-term, mid-term, and long-term
adjusted applicable federal rates (adjusted
AFR) for the current month for purposes
of section 1288(b). Table 3 sets forth the
adjusted federal long-term rate and the
long-term tax-exempt rate described in
section 382(f). Table 4 contains the
appropriate percentages for determining
the low-income housing credit described
in section 42(b)(2) for buildings placed in
service during the current month. Finally,
Table 5 contains the federa rate for deter-
mining the present value of an annuity, an
interest for life or for a term of years, or
aremainder or a reversionary interest for
purposes of section 7520.

2002-6 |.R.B.



REV. RUL. 2002-5 TABLE 1
Applicable Federal Rates (AFR) for February 2002
Period for Compounding
Annual Semiannual Quarterly Monthly
Short-Term
AFR 2.74% 2.72% 2.71% 2.70%
110% AFR 3.01% 2.99% 2.98% 2.97%
120% AFR 3.29% 3.26% 3.25% 3.24%
130% AFR 3.57% 3.54% 3.52% 3.51%
Mid-Term
AFR 4.63% 4.58% 4.55% 4.54%
110% AFR 5.10% 5.04% 5.01% 4.99%
120% AFR 5.58% 5.50% 5.46% 5.44%
130% AFR 6.04% 5.95% 5.91% 5.88%
150% AFR 6.99% 6.87% 6.81% 6.77%
175% AFR 8.18% 8.02% 7.94% 7.89%
Long-Term
AFR 5.60% 5.52% 5.48% 5.46%
110% AFR 6.16% 6.07% 6.02% 5.99%
120% AFR 6.73% 6.62% 6.57% 6.53%
130% AFR 7.31% 7.18% 7.12% 7.07%
REV. RUL. 2002-5 TABLE 2
Adjusted AFR for February 2002
Period for Compounding
Annual Semiannual Quarterly Monthly
Short-term
adjusted AFR 2.49% 2.47% 2.46% 2.46%
Mid-term
adjusted AFR 3.90% 3.86% 3.84% 3.83%
Long-term
adjusted AFR 5.01% 4.95% 4.92% 4.90%
2002-6 |.R.B. 462 February 11, 2002



REV. RUL. 2002-5 TABLE 3

Rates Under Section 382 for February 2002

Adjusted federal long-term rate for the current month 5.01%
Long-term tax-exempt rate for ownership changes during the current month (the
highest of the adjusted federal long-term rates for the current month and the prior
two months.) 5.01%
REV. RUL. 2002-5 TABLE 4
Appropriate Percentages Under Section 42(b)(2) for February 2002
Appropriate percentage for the 70% present value low-income housing credit 8.19%
Appropriate percentage for the 30% present value low-income housing credit 3.51%
REV. RUL. 2002-5 TABLE 5
Rate Under Section 7520 for February 2002
Applicable federal rate for determining the present value of an annuity, an
interest for life or a term of years, or a remainder or reversionary interest 5.6%

Section 1288.—Treatment of
Original Issue Discounts on
Tax-Exempt Obligations

The adjusted applicable federal short-term, mid-
term, and long-term rates are set forth for the month
of February 2002. See Rev. Rul. 2002-5, page 461.

Section 1441.—Withholding
of Tax on Nonresident Aliens

26 CFR 1.1441-6T: Claim of reduced withholding
under an income tax treaty (temporary).

T.D. 8977

February 11, 2002

DEPARTMENT OF THE

TREASURY
Internal Revenue Service
26 CFR Parts 1 and 301

Taxpayer Identification
Number Rule Where Taxpayer
Claims Treaty Rate and Is
Entitled to an Unexpected
Payment

AGENCY: Internal Revenue Service
(IRS), Treasury.
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ACTION: Fina and temporary regula-
tions.

SUMMARY: This document contains
temporary regulations that provide addi-
tional guidance needed to comply with
the withholding rules under section 1441
and conforming changes to the regula-
tions under section 6109. Specificaly,
these temporary regulations provide rules
that facilitate compliance by withholding
agents where foreign individuals who are
claiming reduced rates of withholding
under an income tax treaty receive an
unexpected payment from the withhold-
ing agent, yet do not possess the required

2002-6 |.R.B.



individual taxpayer identification number.
The text of the temporary regulations also
serves as the text of the proposed regula-
tions set forth in the cross-referenced
notice of proposed rulemaking on this
subject (REG-159079-01) on page 493
of this Bulletin.

DATES: Effective Date: These temporary
regulations are effective January 17,
2002.

Applicability Date: For dates of appli-
cability, see § 1.1441-6T(h)(6).

FOR FURTHER INFORMATION CON-
TACT: Jonathan A. Sambur (202) 622—
3840 (not a toll-free number).

SUPPLEMENTARY INFORMATION:
Background

Payments of U.S. source income to
foreign persons create a number of with-
holding and information reporting obliga
tions for both the payor and the recipient
of these payments under the Internal Rev-
enue Code and associated Treasury regu-
lations. Specifically, under section 871(a),
nonresident alien individuals are subject
to a 30 percent tax on certain items of
income they receive from sources within
the United States that are not effectively
connected with the conduct of a trade or
businessin the United States. Those items
of income include interest, dividends,
royalties, compensation, and other fixed
or determinable annual or periodical
income. The tax liability imposed under
section 871(a) on the payment of such
items of income is generally collected by
way of withholding at the source pursuant
to section 1441(a). Withholding agents
are generally required to report payments
of such income to the IRS on Form
1042-S.

The 30 percent rate of tax can be
reduced under an income tax treaty.
Under current Treasury regulations, a
withholding agent may generally rely on
a Form W—8BEN, “Certificate of Foreign
Status of Beneficial Owner for United
Sates Tax Withholding,” or Form 8233,
“Exemption From Withholding on Com-
pensation for Independent (and Certain
Dependent) Personal Services of a Non-
resident Alien Individual,” provided by,
or for, the foreign individual certifying

2002-6 |.R.B.

digibility for a reduced rate of tax under
an income tax treaty.

Section 1.1441-1(e)(4)(vii) generally
provides that a taxpayer identifying num-
ber (TIN) must be furnished on a Form
W-8BEN or Form 8233 in order for a
foreign individua to obtain the benefit of
reduced withholding under an income tax
treaty. See § 1.1441-6(b)(2)(ii). Treasury
and the IRS have recently become aware,
however, of certain unusual cases where
an unexpected payment to a nonresident
dien individua claiming treaty benefits
arises on short notice. In general, a for-
eign individual receiving such an unex-
pected payment currently may be unable
to obtain a TIN prior to payment. In such
a case, unless the foreign individual
aready has a TIN, the withholding agent
would be required to withhold tax at the
30 percent rate, rather than the treaty rate,
and the foreign individual would be
required to file for a refund in order to
obtain the benefits of the income tax
treaty.

To dleviate this filing burden on for-
eign individuals, IRS is putting in place
administrative procedures that will allow
certain withholding agents, who also are
acceptance agents (as defined in
§ 301.6109-1(d)(3)(iv)) and who make
unexpected payments to foreign individu-
as, to apply for and obtain an individual
taxpayer identification number (ITIN) for
such individuals on an expedited basis.
However, Treasury and IRS recognize
that, in certain circumstances, these expe-
dited ITIN procedures will not be suffi-
cient to ensure that foreign individuals
receiving an unexpected payment can
obtain the benefits of a reduced rate of
withholding under an income tax treaty at
the time of payment. Accordingly, these
temporary regulations will alow, in lim-
ited circumstances, withholding agents to
rely on a Form W-8BEN or Form 8233
that does not include a TIN for purposes
of withholding at the reduced treaty rate.

The proposed rules are published else-
where in this issue of the Bulletin.

Explanation of Provisions

These temporary regulations amend
§ 1.1441-1(b)(7) and § 1.1441-6(b)(1)
and add new 8§ 1.1441-6T(h) to provide a
limited exception to the requirement that
a foreign individual provide a TIN to its
withholding agent before obtaining a

464

reduced rate of withholding tax under an
income tax treaty. As noted above, under
the current regulatory framework, a for-
eign individual generaly is required to
put the individual’s TIN on the Form
W-8BEN or Form 8233 in order to claim
a reduced rate of withholding based upon
a tax treaty. If a foreign individual does
not have a TIN, a withholding agent who
is an acceptance agent, as defined in
§ 301.6109-1(d)(3)(iv), can ad the for-
eign individual in obtaining an ITIN.

In order to lessen the administrative
burden on foreign individuals receiving
unexpected payments, the IRS has
decided to permit certain withholding
agents to enter into special acceptance
agent agreements with the IRS that will
allow those withholding agents, in their
capacity as acceptance agents, to seek
ITINs through an expedited process for
these foreign individuals claiming treaty
benefits. It is anticipated that any with-
holding agent who qualifies as an accep-
tance agent under § 301.6109-1(d)(3)(iv)
and who anticipates making unexpected
payments will be alowed to enter into
such an agreement. However, the IRS
intends to allow the use of the expedited
process only when an application for an
ITIN using the standard process will not
generate an ITIN in time for the payment.

These temporary regulations provide
that, in limited circumstances, a withhold-
ing agent who has entered into such a
special acceptance agent agreement may
rely on a beneficial owner withholding
certificate without regard to the require-
ment that it include a TIN. Generally,
these temporary regulations provide that,
in order for awithholding agent to rely on
a beneficial owner withholding certificate
that does not contain a TIN, the withhold-
ing agent must be unable to obtain an
ITIN for the foreign individual because
the IRS is not issuing ITINs at the time of
an unexpected payment to the individual
or any time prior to the time of payment
when the withholding agent had knowl-
edge of the unexpected payment and the
nature of the unexpected payment must
be such that it cannot reasonably be
delayed until the withholding agent could
obtain an ITIN for the foreign individual
through the use of the expedited process.
The temporary regulations further provide
that the IRS must receive the foreign indi-
vidual’s application for an ITIN on the
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first business day following payment. At
this time, the IRS intends to issue ITINS
through the expedited process from 6
AM. until 11:30 PM. E.S.T., except for
weekends and holidays. The IRS intends
to increase the availability of this expe-
dited process in the future.

Except as provided in these regulations
or in § 1.1441-6(c), a foreign individual
will continue to be required to provide a
TIN on a beneficial owner withholding
certificate (Form W-8BEN or Form
8233) in order to obtain the benefit of a
reduced rate of withholding under an
income tax treaty.

Special Analyses

It has been determined that this Trea-
sury decision is not a significant regula-
tory action as defined in Executive Order
12866. Therefore, a regulatory assess-
ment is not required. It has also been
determined that section 553(b) of the
Administrative Procedure Act (5 U.S.C.
chapter 5) does not apply to these regula
tions. These regulations impose no new
collection of information on small enti-
ties, therefore, a Regulatory Flexibility
Analysis under the Regulatory Flexibility
Act (5 U.S.C. chapter 6) is not required.
Pursuant to section 7805(f) of the Code,
these temporary regulations will be sub-
mitted to the Chief Counsel for Advocacy
of the Small Business Administration for
comment on their impact on small busi-
Ness.

Drafting Information

The principa author of these regula-
tions is Jonathan A. Sambur, Office of the
Associate Chief Counsel (International).
However, other personnel from the IRS
and Treasury Department participated in
their devel opment.

* k k % %

Amendments to the Regulations

Accordingly, 26 CFR parts 1 and 301
are amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation for
part 1 continues to read in part as follows:
Authority: 26 U.S.C. 7805 ***
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Par. 2. Section 1.1441-1T is added to
read as follows:

§ 1.1441-1T Requirement for the deduc-
tion and withholding of tax on payments
to foreign persons (temporary).

(a) through (b)(7)(i)(C) [Reserved] For
further guidance, see § 1.1441-1(a)
through (b)(7)(i)(C).

(b)(7)(i)(D) The withholding agent has
complied with the provisions of
§ 1.1441-6(d).

(b)(7)(ii) through (f)(2)(ii) [Reserved]
For further guidance, see § 1.1441-
1(b)(7)(ii) through (f)(2)(ii).

§ 1.1441-6 [Amended]

Par. 3. In § 1.1441-6, the fifth sen-
tence of paragraph (b)(1) is amended by
adding the language “and § 1.1441—
6T(h)” immediately following the lan-
guage “(c)(1) of this section”.

Par. 4. Section 1.1441-6T is added to
read as follows:

§ 1.1441-6T Claim of reduced withhold-
ing under an income tax treaty (tempo-
rary).

(a) through (g) [Reserved] For further
guidance, see 8 1.1441-6(a) through (9).

(h) Special taxpayer identifying num-
ber rule for certain foreign individuals
claiming treaty benefits—(1) General
rule. Except as provided in § 1.1441-6(c)
or paragraph (h)(2) of this section, for
purposes of § 1.1441-6(b)(1), a withhold-
ing agent may not rely on a beneficia
owner withholding certificate, described
in § 1.1441-6(b)(1), that does not include
the beneficial owner’s taxpayer identify-
ing number (TIN).

(2) Special rule. For purposes of satis-
fying the TIN requirement of § 1.1441—
6(b)(1), a withholding agent may rely on
a beneficial owner withholding certifi-
cate, described in such paragraph, without
regard to the requirement that the with-
holding certificate include the beneficial
owner’s TIN, if—

(i) A withholding agent, who is aso an
acceptance agent, as defined in
§ 301.6109-1(d)(3)(iv) of this chapter
(hereafter the payor), has entered into an
acceptance agreement that permits the
acceptance agent to request an individual
taxpayer identification number (ITIN) on
an expedited basis because of the circum-
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stances of payment or unexpected nature
of payments required to be made by the
payor;

(i) The payor was required to make an
unexpected payment to the beneficial
owner who is a foreign individual;

(iii) An ITIN for the beneficial owner
cannot be received by the payor from the
Internal Revenue Service (IRS), Philadel-
phia Service Center, because the IRS,
Philadel phia Service Center is not issuing
ITINs at the time of payment or any time
prior to the time of payment when the
payor has knowledge of the unexpected
payment;

(iv) The unexpected payment to the
beneficial owner could not be reasonably
delayed to permit the payor to obtain an
ITIN for the beneficial owner on an expe-
dited basis; and

(v) The payor satisfies the provisions
of paragraph (h)(3) of this section.

(3) Requirement that an ITIN be
requested during the first business day
following payment. The payor must sub-
mit a beneficial owner payee application
for an ITIN (Form W-7) that complies
with the requirements of § 301.6109—
1(d)(3)(ii) of this chapter, and also the
certification described in § 301.6109—
1(d)(3)(iv)(A)(4) of this chapter, to the
IRS, Philadelphia Service Center, during
the first business day after payment is
made.

(4) Definition of unexpected payment.
For purposes of this section, an unex-
pected payment is a payment that,
because of the nature of the payment or
the circumstances in which it is made,
could not reasonably have been antici-
pated by the payor or beneficial owner
during a time when the payor or benefi-
cial owner could obtain an ITIN from the
IRS. For purposes of this paragraph
(h)(4), a payor or beneficial owner will
not lack the requisite knowledge of the
forthcoming payment solely because the
amount of the payment is not fixed.

(5) Examples. The rules of this para
graph (h) are illustrated by the following
examples:

Example 1. G, a citizen and resident of Country
Y, a country with which the U.S. has an income tax
treaty that exempts U.S. source gambling winnings
from U.S. tax, is visiting the U.S. for the first time.
During his visit, G visits Casino B, a casino that has
entered into an specia acceptance agent agreement
with the IRS that permits Casino B to request an

ITIN on an expedited basis. During that visit, on a
Sunday, G wins $5000 in slot machine play at
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Casino B and requests immediate payment from
Casino B. ITINs are not available from the IRS on
Sunday and would not again be available until Mon-
day. G, who does not have an individual taxpayer
identification number, furnishes a beneficial owner
withholding certificate, described in § 1.1441-
1(e)(2), to the Casino upon winning at the slot
machine. The beneficial owner withholding certifi-
cate represents that G is a resident of Country Y
(within the meaning of the U.S—Y tax treaty) and
meets all applicable requirements for claiming ben-
efits under the U.S—Y tax treaty. The beneficia
owner withholding certificate does not, however,
contain an ITIN for G. On the following Monday,
Casino B faxes a completed Form W-7, including
the required certification, for G, to the IRS, Phila-
delphia Service Center for an expedited ITIN. Pur-
suant to § 1.1441-6(b) and paragraph (h)(2) of this
section, absent actual knowledge or reason to know
otherwise, Casino B, may rely on the documentation
furnished by G at the time of payment and pay the
$5000 to G without withholding U.S. tax based on
the treaty exemption.

Example 2. The facts are the same as Example 1,
except G visits Casino B on Monday. G requests
payment Monday afternoon. In order to pay the win-
nings to G without withholding the 30 percent tax,
Casino B must apply for and obtain an ITIN for G
because an expedited ITIN is available from the IRS
at the time of the $5000 payment to G.

Example 3. The facts are the same as Example 1,
except G requests payment fifteen minutes before
the time when the IRS begins issuing ITINs. Under
these facts, it would be reasonable for Casino B to
delay payment to G. Therefore, Casino B must
apply for and obtain an ITIN for G if G wishes to
clam an exemption from U.S. withholding tax
under the U.S—Y tax treaty at the time of payment.

Example 4. P, a citizen and resident of Country
Z, is a lawyer and a well-known expert on real
estate transactions. P is scheduled to attend a three-
day seminar on complex real estate transactions, as
a participant, at University U, a U.S. university,
beginning on a Saturday and ending on the follow-
ing Monday, which is a holiday. University U has
entered into a special acceptance agent agreement
with the IRS that permits University U to request an
ITIN on an expedited basis. Country Z is a country
with which the U.S. has an income tax treaty that
exempts certain income earned from the perfor-
mance of independent personal services from U.S.
tax. It is P'sfirst visit to the U.S. On Saturday, prior
to the start of the seminar, Professor Q, one of the
lecturers at the seminar, cancels his lecture. That
same day the Dean of University U offers P $5000,
to replace Professor Q at the seminar, payable at the
conclusion of the seminar on Monday. P agrees. P
gives her lecture Sunday afternoon. ITINs are not
available from the IRS on that Saturday, Sunday, or
Monday. After the seminar ends on Monday, P, who
does not have an ITIN, requests payment for her
teaching. P furnishes a beneficial owner withholding
certificate, described in § 1.1441-1(e)(2), to Univer-
sity U that represents that P is a resident of Country
Z (within the meaning of the U.S—Z tax treaty)
and meets all applicable requirements for claiming
benefits under the U.S—Z tax treaty. The beneficial
owner withholding certificate does not, however,
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contain an ITIN for P. On Tuesday, University U
faxes a completed Form W-7, including the
required certification, for P, to the IRS, Philadelphia
Service Center, for an expedited ITIN. Pursuant to
§ 1.1441-6(b) and paragraph (h)(2) of this section,
absent actual knowledge or reason to know other-
wise, University U may rely on the documentation
furnished by P and pay $5000 to P without with-
holding U.S. tax based on the treaty exemption.

(6) Effective date. This paragraph (h)
applies to payments made after December
31, 2001.

PART 301—PROCEDURE AND
ADMINISTRATION

Par. 5. The authority for part 301 con-
tinues to read in part as follows:

Authority: 26 U.S.C. 7805 ***

Par. 6. In § 301.6109-1, paragraph
(9)(3) is revised to read as follows:

§ 301.6109-1 Identifying numbers.
* k * k% %

(g) * * %
(3) [Reserved] For further guidance,

see § 301.6109-1T(g)(3).

* % % % %

Par. 7. Section 301.6109-1T is added
to read as follows:

§ 301.6109-1T Identifying numbers (tem-
porary).

(&) through (g)(2) [Reserved] For fur-
ther guidance, see 88 301.6109-1(a)
through (g)(2).

(9)(3) Waiver of prohibition to disclose
taxpayer information when acceptance
agent acts. As part of its request for an
IRS individual taxpayer identification
number or submission of proof of foreign
status with respect to any taxpayer identi-
fying number, where the foreign person
acts through an acceptance agent, the for-
eign person will agree to waive the limi-
tations in section 6103 regarding the dis-
closure of certain taxpayer information.
However, the waiver will apply only for
purposes of permitting the Internal Rev-
enue Service and the acceptance agent to
communicate with each other regarding
matters related to the assignment of a tax-
payer identifying number, including dis-
closure of any taxpayer identifying num-
ber previously issued to the foreign
person, and change of foreign status. This
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paragraph (g)(3) applies to payments
made after December 31, 2001.

(h) through (j)(2)(iii) For further guid-
ance, see § 301.6109(h) through
()@ (iii).

Robert E. Wenzel,
Deputy Commissioner of
Internal Revenue.

Approved December 21, 2001.

Mark Weinberger,
Assistant Secretary of the Treasury.

(Filed by the Office of the Federal Register on Janu-
ary 16, 2002, 8:45 am., and published in the issue
of the Federal Register for January 17, 2002, 67 F.R.
2327)

Section 6320.—Notice and
Opportunity for Hearing Upon
Filing of Notice of Lien

26 CFR 301.6320-1: Notice and opportunity for
hearing upon filing of notice of federal tax lien.

T.D. 8979

DEPARTMENT OF THE
TREASURY

Internal Revenue Service
26 CFR Part 301

Notice and Opportunity for
Hearing upon Filing of Notice
of Lien

AGENCY: Internal Revenue Service
(IRS), Treasury.

ACTION: Fina regulations and removal
of temporary regulations.

SUMMARY: This document contains
final regulations relating to the provision
of notice to taxpayers of the filing of a
notice of federal tax lien (NFTL). A tax-
payer receiving notice of a NFTL may
request a hearing with IRS Office of
Appeals and may subsequently seek judi-
cial review of Appeals determination.
The regulations implement certain
changes made by section 3401 of the
Internal Revenue Service Restructuring
and Reform Act of 1998. They affect tax-
payers against whose property or rights to
property the IRS files a NFTL.
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DATES: Effective Date: These regula-
tions are effective on January 18, 2002.

APPLICABILITY DATE: These regula-
tions apply to any notice of Federal tax
lien which is filed on or after January 19,
1999.

FOR FURTHER INFORMATION CON-
TACT: Jerome D. Sekula, (202) 622—
3610 (not a toll-free number).

SUPPLEMENTARY INFORMATION:
Background

This document contains amendments
to the Regulations on Procedure and
Administration (26 CFR part 301) relat-
ing to the provision of notice under sec-
tion 6320 of the Internal Revenue Code to
taxpayers of aright to a hearing (a collec-
tion due process, or CDP, hearing) after
the filing of a notice of federa tax lien
(NFTL). These final regulations imple-
ment certain changes made by section
3401 of the Internal Revenue Service
Restructuring and Reform Act of 1998
(Public Law 105-206, 112 Stat. 685)
(RRA 1998). The final regulations affect
taxpayers against whose property or
rights to property the IRS filesa NFTL on
or after January 19, 1999.

On January 22, 1999, temporary regu-
lations (T.D. 8810, 1999-1 C.B. 470)
implementing these changes made by sec-
tion 3401 of RRA 1998 were published in
the Federal Register (64 FR 3398). A
notice of proposed rulemaking (REG-
116824-98, 1999-1 C.B. 508) cross-
referencing the temporary regulations was
published on the same day in the Federal
Register (64 FR 3461). No public hear-
ing was requested or held. No written
comments were received within the
90-day period provided for comments,
although two comments were received
after this period.

Section 6330 aso was added by sec-
tion 3401 of RRA 1998 and provides for
notice to taxpayers of a right to a hearing
prior to a levy. A number of the provi-
sions in section 6330 concerning the con-
duct and judicial review of a CDP hearing
are incorporated by reference in section
6320. On January 22, 1999, temporary
regulations (T.D. 8809, 1999-1 C.B. 478)
implementing the changes made by sec-
tion 3401 of RRA 1998 with respect to
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section 6330 were published in the Fed-
eral Register (64 FR 3405). A notice of
proposed rulemaking (REG-117620-98,
1999-1 C.B. 510) cross-referencing those
temporary regulations was published on
the same day in the Federal Register (64
FR 3462). Final regulations under section
6330 are being published in the Federal
Register aong with these fina regula-
tions under section 6320.

After consideration of the comments,
the proposed regulations, with certain
changes to reflect the IRS administrative
practice under section 6320, are adopted
as final regulations. These comments and
changes are discussed below.

Summary of Comments

Although the two comments were
directed generally at the proposed regula-
tions under section 6330, the comments
are discussed here because they address
provisions that, in large part, apply to
both section 6320 and section 6330.

Both commentators urged that final
regulations under section 6330 provide
that potentially affected third-parties (i.e.,
persons not liable for the tax at issue) are
entitled to notice and a hearing before the
IRS Office of Appeals (Appeals) before
the IRS levies on any property or right to
property. Treasury and the IRS have con-
cluded that the person liable for the tax
set out in the collection due process
notice (CDP Notice), whether issued
under section 6320 or section 6330, is the
person entitled to a CDP Notice and a
CDP hearing under those sections. Sec-
tion 6320(a)(1) provides that a CDP
Notice provided under section 6320 will
be sent to the person described in section
6321. The person described in section
6321 is the person liable to pay the tax—
i.e., the taxpayer.

With respect to section 6330, the legis-
lative history to that section indicates that
Congress intended to supplement the
existing notice requirement under section
6331. Under section 6331, the IRS gener-
aly must provide a person liable for any
tax (and who refuses to pay the tax after
notice and demand) notice before levying
on the property or rights to property of
that person. Section 6330, in addition to
the notice required under section 6331,
provides for notice of the right to an
Appeals hearing before levy.
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Accordingly, the final regulations
under both section 6320 and section 6330
provide that the person entitled to a CDP
Notice under those sections is the person
liable for the tax set out in the CDP
Notice, i.e., the taxpayer. Generally, when
a third party’s rights are affected by lien
or levy, those rights can be protected
through other administrative and judicia
remedies, such as an administrative hear-
ing before Appeas under its Collection
Appeals Program or a wrongful levy or
quiet title action.

One commentator requested that the
final regulations establish formal proce-
dures for the conduct of a CDP hearing as
well as procedures for the admission and
preservation of evidence to be considered
by Appeals. Treasury and the IRS have
declined to adopt this comment. Section
6320 and section 6330 are intended to
give al taxpayers a right to an impartial
Appeals review of thefiling of aNFTL or
of an intended levy action, with an addi-
tional right of judicial review of the
Appeals determination. Section 6330(c)
(which is applicable to both section 6320
and section 6330) and the proposed regu-
lations under section 6320 and section
6330 (as modified by final regulations)
already set out the specific requirements,
including the issues to be considered, for
a CDP hearing and require that Appeals
issue a written determination (Notice of
Determination) setting forth Appeals
findings and decisions. Due to the varied
circumstances of taxpayers and the varied
situations in which the filing of a NFTL
or an intended levy action may arise, the
final regulations provide flexibility
regarding the manner in which a CDP
hearing may be conducted.

One commentator stated that taxpayers
should have aright to judicia review in a
retained jurisdiction case under section
6330(d)(2). Treasury and the IRS decline
to adopt this comment. Under section
6330(b)(2), a taxpayer is entitled to only
one CDP hearing with respect to the tax
set out on a CDP Notice issued under sec-
tion 6330. Section 6320(b)(2) provides a
similar rule for section 6320. Under sec-
tion 6330(d)(1), applicable to both section
6320 and section 6330, a taxpayer is
entitled to judicia review only after the
issuance of the determination by Appeals
after a CDP hearing. Once the Notice of
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Determination has been issued, any sub-
sequent consideration of the case by
Appeals, including changed circum-
stances, based on Appeals' retained juris-
diction under section 6330(d)(2), is not
part of the CDP hearing subject to judicial
review.

One commentator also urged that a
taxpayer be allowed to challenge the
existence or amount of the tax liability set
out in a CDP Notice issued under section
6330 even if the taxpayer had previousy
failed to raise such a challenge pursuant
to a CDP Notice issued under section
6320. The commentator points to section
6330(c)(4), which provides generally that
a person who had meaningfully partici-
pated in a section 6320 CDP hearing in
which an issue was raised may not raise
that same issue in a subsequent section
6330 CDP hearing. Treasury and the IRS
have concluded that section
6330(c)(2)(B), addressing specificaly a
person’s right to challenge the underlying
tax liability, is clear that any prior oppor-
tunity to challenge the underlying tax
liability, which would include a section
6320 CDP hearing, precludes a taxpayer
from doing so at a later section 6330 CDP
hearing.

Explanation of Revisions

The proposed regulations provided
that district directors, directors of service
centers and the Assistant Commissioner
(International) would be the IRS officias
required to give notice of the right to, and
the opportunity for, a CDP hearing to a
taxpayer following the filing of a NFTL.
To reflect the recent reorganization of the
IRS, paragraph (a)(1) of the final regula-
tions eliminates reference to these spe-
cific officers and substitutes a general
authorization to the IRS to provide such
notification.

Question and Answer (Q&A) C1 of
the proposed regulations stated that a
request for a CDP hearing must be signed
by the taxpayer or the taxpayer’s autho-
rized representative. Requests for CDP
hearings on occasion are not signed by
the taxpayer or the taxpayer's authorized
representative but instead are filed on the
taxpayer’'s behalf by the taxpayer’s
spouse or other personal representative
not authorized to practice before Appeals.
The IRS administrative practice has been
to treat these requests as complying with
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the temporary regulations provided that
the taxpayer or the taxpayer’s authorized
representative signs the request within a
reasonable period of time. Q& A Clinthe
final regulations is revised to reflect this
administrative practice.

Q&A C6 of the proposed regulations
provided that a request for a CDP hearing
should be filed with the IRS office that
issued the CDP Notice or, if the taxpayer
did not know the address of that IRS
office, then with one of two alternative
IRS offices. Q& A C6 of the final regula-
tions requires that a request for a CDP
hearing be filed with the IRS office and
address indicated on the CDP Notice. The
final regulations change the alternative
addresses to reflect the IRS's recent reor-
ganization. The final regulations provide
that if no address is provided in the CDP
Notice, then the request must be filed
with the compliance area director, or his
or her successor, serving the compliance
area in which the taxpayer resides or has
its principal place of business. The final
regulations provide a toll-free number to
obtain the address of the office of the
appropriate compliance area director, or
his or her successor.

The proposed regulations did not dis-
cuss how a CDP hearing should be con-
ducted, or where or how it may occur. A
new Q&A D6, relating to how CDP hear-
ings are conducted, and a new Q&A D7,
relating to when in-person meetings will
be held, are added to the final regulations
to clarify how a CDP hearing may be
conducted.

Paragraph (e)(2) of the proposed regu-
lations, dealing with spousal defenses
under section 6015, has been revised in
the final regulations to also address spou-
sal defenses raised under section 66.
Q&A E3 of the proposed regulations,
dealing with the extent of any limitations
imposed under section 6330(c)(2)(B), has
been revised in the fina regulations to
also address the effect of a spousal
defense raised under section 66. The pro-
posed regulations did not specifically dis-
cuss whether ataxpayer may raise a spou-
sal defense at a CDP hearing when the
taxpayer has raised that defense adminis-
tratively, but has not raised it in ajudicia
proceeding that has become final. A new
Q&A E4 is added to the fina regulations
to provide that a spousal defense may be
raised if the IRS has not made a final
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determination as to that spousal defense
in afina determination letter or statutory
notice of deficiency. Q& A E4 of the pro-
posed regulations, dealing with spousal
defenses that were raised in a prior judi-
cia proceeding, has been revised to also
discuss the effect of a spousal defense
raised under section 66, and has been
renumbered as Q& A E5 of the final regu-
lations.

Q&A ES8 of the proposed regulations
addressed whether a Notice of Determi-
nation was required to be issued within a
certain period of time after the CDP hear-
ing. That Q& A, now Q&A E9 of the final
regulations, has been revised to clarify
that there are no time limitations on when
a CDP hearing must be held or on when a
Notice of Determination must be issued,
except that both must be done as expedi-
tiously as possible under the circum-
stances.

Under section 6330(c)(2)(B), a tax-
payer may not challenge the existence or
the amount of the underlying tax liability
at a CDP hearing if the taxpayer has had
aprior opportunity to dispute that liability
—i.e., the taxpayer had received a statu-
tory notice of deficiency or otherwise had
an opportunity to dispute the underlying
tax liability. The final regulations add a
new Q&A E11 to address the effect of an
Appeals officer’s or employee’s consider-
ation of liability issues when the taxpayer
has had a prior opportunity to dispute the
underlying tax liability. In such circum-
stances, any consideration of liability
issues by the Appeals officer or employee
is discretionary and is not treated as part
of the CDP hearing. Accordingly, the
Appeals officer's or employee’s determi-
nations, if any, made with respect to
liability issues are not required to appear
in the Notice of Determination. Any
determinations regarding the underlying
tax liability that are included in the
Notice of Determination are not review-
able by a district court or the Tax Court.

Q&A F2 and Q&A 15 of the proposed
regulations, both relating to judicial
review of CDP cases where a spousal
defense under section 6015 is raised, spe-
cifically referred only to paragraphs (b)
and (c) of section 6015. Q&A F2 and
Q&A 15 have been revised in the final
regulations also to include a denia of
relief under section 6015(f).
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Section 6320(c) incorporates by refer-
ence section 6330(e), which generally
provides for the suspension of the periods
of limitation under section 6502, section
6531, and section 6532 after the filing of
arequest for a CDP hearing under section
6330. Section 6330(e) also provides that
levy actions that are the subject of the
requested CDP hearing are suspended
during this same period. Levy actions,
however, are not the subject of a CDP
hearing under section 6320. A new Q&A
G3 is added to the final regulations to
clarify what collection actions the IRS
may take after a request for a CDP hear-
ing under section 6320 has been filed.

As set out in Q&A G3 of the fina
regulations, the IRS may take enforce-
ment actions for tax periods and taxes not
covered by a CDP Notice that is the sub-
ject of the CDP hearing requested under
section 6320. For example, the IRS may
file NFTLs for tax periods or taxes not
covered by the CDP Notice (although
such filings may give rise to issuance of
a CDP Notice under section 6320) and
may levy for those taxes and tax periods
and for the tax and tax periods covered by
the CDP Notice under section 6320, if the
CDP requirements under section 6330 as
to those taxes and tax periods have been
satisfied and CDP proceedings, if any,
concluded. The IRS also is not prohibited
by section 6330(e) from taking other non-
levy collection actions such as initiating
judicial proceedings to collect the tax
shown on the CDP Notice issued under
section 6320 or from offsetting overpay-
ments from other periods, or of other
taxes, against the tax shown on the CDP
Notice. Moreover, the IRS may levy upon
any state tax refund due the taxpayer, and,
under appropriate circumstances, make
jeopardy levies for the tax and tax periods
covered by the CDP Notice at issue in the
CDP hearing. Finaly, section 6330 does
not prohibit the IRS from accepting any
voluntary payments made for the tax and
tax periods set out in the CDP Notice.

Special Analyses

It has been determined that this Trea-
sury decision is not a significant regula-
tory action as defined in Executive Order
12866. Therefore, a regulatory assess-
ment is not required. It has also been
determined that section 553(b) of the
Administrative Procedure Act (5 U.S.C.
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chapter 5) does not apply to these regula-
tions and because these regulations do not
impose a collection of information on
small entities, the Regulatory Flexibility
Act (5 U.S.C. chapter 6) does not apply.
Pursuant to section 7805(f) of the Internal
Revenue Code, the preceding temporary
regulation was submitted to the Chief
Counsel for Advocacy of the Small Busi-
ness Administration for comment on its
impact on small business.

Drafting Information

The principal author of this regulation
is Jerome D. Sekula, of the Office of
Associate Chief Counsel, Procedure and
Administration (Collection, Bankruptcy
and Summonses Division).

* *k k % %

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 301 is
amended as follows:

PART 301—PROCEDURE AND
ADMINISTRATION

Paragraph 1. The authority citation for
part 301 continues to read in part as fol-
lows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 301.6320-1 is added
under the undesignated centerheading
“Lien for Taxes’ to read as follows:

§ 301.6320-1 Notice and opportunity for
hearing upon filing of notice of federal
tax lien.

(a) Notification—(1) In general. For a
notice of Federal tax lien (NFTL) filed on
or after January 19, 1999, the Commis-
sioner, or his or her delegate (the Com-
missioner), will prescribe procedures to
notify the person described in section
6321 of the filing of a NFTL not more
than five business days after the date of
any such filing. The Collection Due Pro-
cess Hearing Notice (CDP Notice) and
other notices given under section 6320
must be given in person, left at the dwell-
ing or usua place of business of such per-
son, or sent by certified or registered mail
to such person’s last known address, not
more than five business days after the day
the NFTL was filed. For further guidance
regarding the definition of last known
address, see § 301.6212-2.
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(2) Questions and answers. The ques-
tions and answers illustrate the provisions
of this paragraph (a) as follows:

Q-Al. Who is the person entitled to
notice under section 6320?

A-Al. Under section 6320(a)(1), noti-
fication of the filing of a NFTL on or
after January 19, 1999, is required to be
given only to the person described in sec-
tion 6321 who is named on the NFTL that
is filed. The person described in section
6321 is the person liable to pay the tax
due after notice and demand who refuses
or neglects to pay the tax due (hereinafter,
referred to as the taxpayer).

Q-A2. When will the Internal Revenue
Service (IRS) provide the notice required
under section 63207

A-A2. The IRS will provide this notice
within five business days after the filing
of the NFTL.

Q-A3. Will the IRS give notification to
the taxpayer for each tax period listed in
a NFTL filed on or after January 19,
1999?

A-A3. Yes. A NFTL can be filed for
more than one tax period. The notifica
tion of the filing of a NFTL will specify
each unpaid tax and tax period listed in
the NFTL.

Q-A4. Will the IRS give notification to
the taxpayer of any filing of a NFTL for
the same tax period or periods at another
place of filing?

A-A4. Yes. The IRS will notify a tax-
payer when a NFTL is filed on or after
January 19, 1999, for atax period or peri-
ods at any recording office.

Q-A5. Will the IRS give notification to
the taxpayer if aNFTL isfiled on or after
January 19, 1999, for atax period or peri-
ods for which a NFTL was filed in
another recording office prior to that
date?

A-A5. Yes. The IRS will notify a tax-
payer when each NFTL is filed on or after
January 19, 1999, for atax period or peri-
ods at any recording office.

Q-A6. Will the IRS give notification to
the taxpayer when a NFTL is refiled on or
after January 19, 1999?

A-A6. No. Section 6320(a)(1) does not
require the IRS to notify the taxpayer of
the refiling of a NFTL. A taxpayer may,
however, seek reconsideration by the IRS
office that is collecting the tax or refiling
the NFTL, an administrative hearing
before the IRS Office of Appeals
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(Appeals), or assistance from the National
Taxpayer Advocate.

Q-A7. Will the IRS give notification to
a known nominee of, or a person holding
property of, the taxpayer of the filing of
the NFTL?

A-A7. No. Such person is not the per-
son described in section 6321 and, there-
fore, is not entitled to notice, but such
persons have other remedies. See A-B5 of
paragraph (b)(2) of this section.

Q-A8. Will the IRS give notification to
the taxpayer when a subsequent NFTL is
filed for the same period or periods?

A-A8. Yes. If the IRS files an addi-
tional NFTL with respect to the same tax
period or periods for which an original
NFTL was filed, the IRS will notify the
taxpayer when the subsequent NFTL is
filed. Not al such naotices will, however,
give rise to aright to a CDP hearing (see
paragraph (b) of this section).

Q-A9. How will notification under
section 6320 be accomplished?

A-A9. The IRS will notify the tax-
payer by letter. Included with this letter
will be the additional information the IRS
is required to provide taxpayers as well
as, when appropriate, a Form 12153,
Request for a Due Process Hearing. The
IRS may effect delivery of the letter (and
accompanying materials) in one of three
ways: by delivering the notice personally
to the taxpayer; by leaving the notice at
the taxpayer’'s dwelling or usua place of
business; or by mailing the natice to the
taxpayer at his last known address by cer-
tified or registered mail.

Q-A10. What must a CDP Notice
given under section 6320 include?

A-A10. These notices must include, in
simple and nontechnical terms:

(i) The amount of the unpaid tax.

(i) A statement concerning the taxpay-
er'sright to request a CDP hearing during
the 30-day period that commences the
day after the end of the five business day
period within which the IRS is required to
provide the taxpayer with notice of the
filing of the NFTL.

(iif) The administrative appeals avail-
able to the taxpayer with respect to the
NFTL and the procedures relating to such
appeals.

(iv) The statutory provisions and the
procedures relating to the release of liens
on property.
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Q-A1l. What are the consequences if
the taxpayer does not receive or accept a
CDP Notice that is properly left at the
taxpayer’s dwelling or usual place of
business, or sent by certified or registered
mail to the taxpayer’'s last known
address?

A-A1l. A CDP Notice properly sent by
certified or registered mail to the taxpay-
er's last known address or left at the tax-
payer’'s dwelling or usual place of busi-
ness is sufficient to start the 30-day
period, commencing the day after the end
of the five business day notification
period, within which the taxpayer may
request a CDP hearing. Actual receipt is
not a prerequisite to the validity of the
CDP Notice.

Q-A12. What if the taxpayer does not
receive the CDP Notice because the IRS
did not send that notice by certified or
registered mail to the taxpayer’s last
known address, or failed to leave it at the
dwelling or usual place of business of the
taxpayer, and the taxpayer fails to request
a CDP hearing with Appeals within the
30-day period commencing the day after
the end of the five business day notifica-
tion period?

A-A12. A NFTL becomes effective
upon filing. The validity and priority of a
NFTL is not conditioned on notification
to the taxpayer pursuant to section 6320.
Therefore, the failure to notify the tax-
payer concerning the filing of a NFTL
does not affect the validity or priority of
the NFTL. When the IRS determines that
it falled properly to provide a taxpayer
with a CDP Naotice, it will promptly pro-
vide the taxpayer with a substitute CDP
Notice and provide the taxpayer with an
opportunity to request a CDP hearing.
Substitute CDP Notices are discussed in
Q&A-B3 of paragraph (b)(2) and
Q&A-C8 of paragraph (c)(2) of this sec-
tion.

(3) Examples. The following examples

illustrate the principles of this paragraph
a):
( )Exanple 1. H and W are jointly and severaly
liable with respect to a jointly filed income tax
return for 1996. IRS files a NFTL with respect to H
and W in County X on January 26, 1999. Thisisthe
first NFTL filed on or after January 19, 1999, for
their 1996 liability. H and W will each be natified of
the filing of the NFTL.

Example 2. Employment taxes for 1997 are
assessed against ABC Corporation. A NFTL is filed

against ABC Corporation for the 1997 liability in
County X on June 5, 1998. A NFTL is filed against
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ABC Caorporation for the 1997 liability in County Y
on June 17, 1999. The IRS will notify the ABC
Corporation with respect to the filing of the NFTL
in County Y.

Example 3. Federal income tax liability for 1997
is assessed against individual D. D buys an asset
and puts it in individual E's name. A NFTL is filed
against D in County X on June 5, 1999, for D's fed-
eral income tax liability for 1997. On June 17, 1999,
a NFTL for the same tax liability is filed in County
Y against E, as nominee of D. The IRS will notify
D of the filing of the NFTL in both County X and
County Y. The IRS will not notify E of the NFTL
filed in County X. The IRS is not required to notify
E of the NFTL filed in County Y. Although E is
named on the NFTL filed in County VY, E is not the
person described in section 6321 (the taxpayer) who
is named on the NFTL.

(b) Entitlement to a CDP hearing—(1)
In general. A taxpayer is entitled to one
CDP hearing with respect to the first fil-
ing of a NFTL (on or after January 19,
1999) for a given tax period or periods
with respect to the unpaid tax shown on
the NFTL if the taxpayer timely requests
such a hearing. The taxpayer must request
such a hearing during the 30-day period
that commences the day after the end of
the five business day period within which
the IRS is required to provide the tax-
payer with notice of the filing of the
NFTL.

(2) Questions and answers. The ques-
tions and answers illustrate the provisions
of this paragraph (b) as follows:

Q-B1. Is a taxpayer entitled to a CDP
hearing with respect to the filing of a
NFTL for a type of tax and tax periods
previously subject to a CDP Notice with
respect to a NFTL filed in a different
location on or after January 19, 1999?

A-B1. No. Although the taxpayer will
receive notice of each filing of a NFTL,
under section 6320(b)(2), the taxpayer is
entitled to only one CDP hearing under
section 6320 for the type of tax and tax
periods with respect to the first filing of a
NFTL that occurs on or after January 19,
1999, with respect to that unpaid tax.
Accordingly, if the taxpayer does not
timely request a CDP hearing with
respect to the first filing of a NFTL on or
after January 19, 1999, for a given tax
period or periods with respect to an
unpaid tax, the taxpayer foregoes the
right to a CDP hearing with Appeals and
judicia review of the Appeals determina-
tion with respect to the NFTL. Under
such circumstances, the taxpayer may
request an equivalent hearing as
described in paragraph (i) of this section.
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Q-B2. Is the taxpayer entitled to a
CDP hearing when a NFTL for an unpaid
tax is filed on or after January 19, 1999,
in one recording office and a NFTL was
previoudly filed for the same unpaid tax
in another recording office prior to that
date?

A-B2. Yes. Under section 6320(b)(2),
the taxpayer is entitled to a CDP hearing
under section 6320 for each tax period
with respect to the first filing of a NFTL
on or after January 19, 1999, with respect
to an unpaid tax, whether or not a NFTL
was filed prior to January 19, 1999, for
the same unpaid tax and tax period or
periods.

Q-B3. When the IRS provides the tax-
payer with a substitute CDP Notice and
the taxpayer timely requests a CDP hear-
ing, is the taxpayer entitled to a CDP
hearing before Appeals?

A-B3. Yes. Unless the taxpayer pro-
vides the IRS a written withdrawal of the
request that Appeals conduct a CDP hear-
ing, the taxpayer is entitled to a CDP
hearing before Appeals. Following the
hearing, Appeals will issue a Notice of
Determination, and the taxpayer is
entitled to seek judicia review of that
Notice of Determination.

Q-B4. If the IRS sends a second CDP
Notice under section 6320 (other than a
substitute CDP Notice) for a tax period
and with respect to an unpaid tax for
which a section 6320 CDP Notice was
previously sent, is the taxpayer entitled to
a section 6320 CDP hearing based on the
second CDP Notice?

A-B4. No. The taxpayer is entitled to a
CDP hearing under section 6320 for each
tax period only with respect to the first
filing of a NFTL on or after January 19,
1999, with respect to an unpaid tax.

Q-B5. Is a nominee of, or a person
holding property of, the taxpayer entitled
to a CDP hearing or an equivalent hear-
ing?

A-B5. No. Such person is not the per-
son described in section 6321 and is,
therefore, not entitled to a CDP hearing or
an equivalent hearing (as discussed in
paragraph (i) of this section). Such per-
son, however, may seek reconsideration
by the IRS office collecting the tax or fil-
ing the NFTL, an administrative hearing
before Appeals under its Collection
Appeals Program, or assistance from the
National Taxpayer Advocate. However,
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any such administrative hearing would
not be a CDP hearing under section 6320
and any determination or decision result-
ing from the hearing would not be subject
to judicial review under section 6320.
Such person also may avail himself of the
administrative procedure included in sec-
tion 6325(b)(4) or of any other proce-
dures to which he is entitled.

(3) Examples. The following examples
illustrate the principles of this paragraph
(b):

Example 1. H and W are jointly and severally
liable with respect to a jointly filed income tax
return for 1996. The IRS files a NFTL with respect
to H and W in County X on January 26, 1999. This
is the first NFTL filed on or after January 19, 1999,
for their 1996 liability. H and W are each entitled to
a CDP hearing with respect to the NFTL filed in
County X. On June 17, 1999, a NFTL for the same
tax liability is filed against H and W in County Y.
The IRS will give H and W notification of the
NFTL filed in County Y. H and W, however, are not
entitled to a CDP hearing or an equivalent hearing
with respect to the NFTL filed in County Y.

Example 2. Federa income tax liability for 1997
is assessed againgt individual D. D buys an asset
and puts it in individual E's name. A NFTL is filed
against E, as nominee of D in County X on June 5,
1999, for D’s federal income tax liability for 1997.
The IRS will give D a CDP Notice with respect to
the NFTL filed in County X. The IRS will not notify
E of the NFTL filed in County X. The IRS is not
required to notify E of the filing of the NFTL in
County X. Although E is named on the NFTL filed
in County X, E is not the person described in sec-
tion 6321 (the taxpayer) who is named on the
NFTL.

(c) Requesting a CDP hearing—(1) In
general. When a taxpayer is entitled to a
CDP hearing under section 6320, the
CDP hearing must be requested during
the 30-day period that commences the
day after the end of the five business day
period within which the IRS is required to
provide the taxpayer with a CDP Notice
with respect to the filing of the NFTL.

(2) Questions and answers. The ques-
tions and answers illustrate the provisions
of this paragraph (c) as follows:

Q-Cl. What must a taxpayer do to
obtain a CDP hearing?

A-C1. (i) The taxpayer must make a
request in writing for a CDP hearing. A
written request in any form, which
requests a CDP hearing, will be accept-
able. The request must include the tax-
payer's name, address, and daytime tele-
phone number, and must be signed by the
taxpayer or the taxpayer’s authorized rep-
resentative and dated. The CDP Notice
should include, when appropriate, a Form
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12153 (Request for a Collection Due Pro-
cess Hearing) that can be used by the tax-
payer to request a CDP hearing.

(if) The Form 12153 requests the fol-
lowing information:

(A) The taxpayer’s name, address,
daytime telephone number, and taxpayer
identification number (SSN or TIN).

(B) The type of tax involved.

(C) The tax period at issue.

(D) A statement that the taxpayer
requests a hearing with Appeals concern-
ing the filing of the NFTL.

(E) The reason or reasons why the tax-
payer disagrees with the filing of the
NFTL.

(iii) Taxpayers are encouraged to use a
Form 12153 in requesting a CDP hearing
so that the reguest can be readily identi-
fied and forwarded to Appeals. Taxpayers
may obtain a copy of Form 12153 by
contacting the IRS office that issued the
CDP Notice or by calling, toll-free,
1-800-829-3676.

(iv) The taxpayer may perfect any
timely written request for a CDP hearing
which otherwise meets the requirements
set forth above and which is made or
alleged to have been made on the taxpay-
er's behalf by the taxpayer’s spouse or
any other representative by filing, within
a reasonable time of a request from
Appeals, a signed written affirmation that
the request was originaly submitted on
the taxpayer’s behalf.

Q-C2. Must the request for the CDP
hearing be in writing?

A-C2. Yes. There are severa reasons
why the request for a CDP hearing must
be in writing. The filing of a timely
request for a CDP hearing is the first step
in what may result in a court proceeding.
A written request will provide proof that
the CDP hearing was requested and thus
permit the court to verify that it has juris-
diction over any subsequent appea of the
Notice of Determination issued by
Appeals. In addition, the receipt of the
written request will establish the date on
which the periods of limitation under sec-
tion 6502 (relating to collection after
assessment), section 6531 (relating to
criminal prosecutions), and section 6532
(relating to suits) are suspended as a
result of the CDP hearing and any judicial
appeal. Moreover, because the IRS antici-
pates that taxpayers will contact the IRS
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office that issued the CDP Notice for fur-
ther information or assistance in filling
out Form 12153, or to attempt to resolve
their liabilities prior to going through the
CDP hearing process, the requirement of
a written request should help prevent any
misunderstanding as to whether a CDP
hearing has been requested. If the infor-
mation reguested on Form 12153 is fur-
nished by the taxpayer, the written
request also will help to establish the
issues for which the taxpayer seeks a
determination by Appeals.

Q-C3. When must a taxpayer request a
CDP hearing with respect to a CDP
Notice issued under section 6320?

A-C3. A taxpayer must submit a writ-
ten request for a CDP hearing within the
30-day period that commences the day
after the end of the five business day
period following the filing of the NFTL.
Any request filed during the five business
day period (before the beginning of the
30-day period) will be deemed to be filed
on the first day of the 30-day period. The
period for submitting a written request for
a CDP hearing with respect to a CDP
Notice issued under section 6320 is
dightly different from the period for sub-
mitting a written request for a CDP hear-
ing with respect to a CDP Notice issued
under section 6330. For a CDP Notice
issued under section 6330, the taxpayer
must submit a written request for a CDP
hearing within the 30-day period com-
mencing the day after the date of the CDP
Notice.

Q-C4. How will the timeliness of a
taxpayer’s written request for a CDP
hearing be determined?

A-C4. The rules and regulations under
section 7502 and section 7503 will apply
to determine the timeliness of the taxpay-
er's request for a CDP hearing, if prop-
erly transmitted and addressed as pro-
vided in A-C6 of this paragraph (c)(2).

Q-C5. Is the 30-day period within
which ataxpayer must make a request for
a CDP hearing extended because the tax-
payer resides outside the United States?

A-C5. No. Section 6320 does not
make provision for such a circumstance.
Accordingly, al taxpayers who want a
CDP hearing under section 6320 must
reguest such a hearing within the 30-day
period that commences the day after the
end of the five business day notification
period.
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Q-C6. Where should the written
request for a CDP hearing be sent?

A-C6. The written request for a CDP
hearing must be sent, or hand delivered,
to the IRS office that issued the CDP
Notice at the address indicated on the
CDP Natice. If the address of that office
does not appear on the CDP Notice, the
request must be sent, or hand delivered,
to the compliance area director, or his or
her successor, serving the compliance
area in which the taxpayer resides or has
its principal place of business. If the tax-
payer does not have a residence or princi-
pal place of business in the United States,
the request must be sent, or hand deliv-
ered, to the compliance director, Philadel-
phia Submission Processing Center, or his
or her successor. Taxpayers may obtain
the address of the appropriate person to
which the written request should be sent
or hand delivered by caling, toll-free,
1-800-829-1040 and providing their tax-
payer identification number (SSN or
TIN).

Q-C7. What will happen if the tax-
payer does not request a CDP hearing in
writing within the 30-day period that
commences the day after the end of the
five business day notification period?

A-C7. If the taxpayer does not request
a CDP hearing in writing within the
30-day period that commences on the day
after the end of the five business day noti-
fication period, the taxpayer will forego
the right to a CDP hearing under section
6320 with respect to the unpaid tax and
tax periods shown on the CDP Notice.
The taxpayer may, however, request an
equivalent hearing. See paragraph (i) of
this section.

Q-C8. When must a taxpayer request a
CDP hearing with respect to a substitute
CDP Notice?

A-C8. A CDP hearing with respect to a
substitute CDP Notice must be requested
in writing by the taxpayer prior to the end
of the 30-day period commencing the day
after the date of the substitute CDP
Notice.

Q-C9. Can taxpayers attempt to
resolve the matter of the NFTL with an
officer or employee of the IRS office col-
lecting the tax or filing the NFTL either
before or after requesting a CDP hearing?

A-C9. Yes. Taxpayers are encouraged
to discuss their concerns with the IRS
office collecting the tax or filing the
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NFTL, either before or after they request
a CDP hearing. If such a discussion
occurs before a request is made for a
CDP hearing, the matter may be resolved
without the need for Appeals consider-
ation. However, these discussions do not
suspend the running of the 30-day period,
commencing the day after the end of the
five business day notification period,
within which the taxpayer is required to
request a CDP hearing, nor do they
extend that 30-day period. If discussions
occur after the request for a CDP hearing
is filed and the taxpayer resolves the mat-
ter with the IRS office collecting the tax
or filing the NFTL, the taxpayer may
withdraw in writing the request that a
CDP hearing be conducted by Appeals.
The taxpayer can also waive in writing
some or al of the requirements regarding
the contents of the Notice of Determina-
tion.

(3) Examples. The following examples

illustrate the principles of this paragraph
(©):

Example 1. A NFTL for a 1997 income tax
liability assessed against individual A is filed in
County X on June 17, 1999. The IRS mails a CDP
Notice to individual A’s last known address on June
18, 1999. Individual A has until July 26, 1999, a
Monday, to request a CDP hearing. The five busi-
ness day period within which the IRS is required to
notify individual A of the filing of the NFTL in
County X expires on June 24, 1999. The 30-day
period within which individual A may request a
CDP hearing begins on June 25, 1999. Because the
30-day period expires on July 24, 1999, a Saturday,
individual A’'s written request for a CDP hearing will
be considered timely if it is properly transmitted and
addressed to the IRS in accordance with section
7502 and the regulations thereunder no later than
July 26, 1999.

Example 2. Same facts as in Example 1, except
that individual A is on vacation, outside the United
States, or otherwise does not receive or read the
CDP Notice until July 19, 1999. As in Example 1,
individual A has until July 26, 1999, to regquest a
CDP hearing. If individual A does not request a
CDP hearing, individual A may request an equiva-
lent hearing as to the NFTL at a later time. The tax-
payer should make a request for an equivalent hear-
ing at the earliest possible time.

Example 3. Same facts as in Example 2, except
that individual A does not receive or read the CDP
Notice until after July 26, 1999, and does not
request a hearing by July 26, 1999. Individua A is
not entitled to a CDP hearing. Individua A may
request an equivalent hearing as to the NFTL at a
later time. The taxpayer should make a request for
an equivalent hearing at the earliest possible time.

Example 4. Same facts as in Example 1, except
the IRS determines that the CDP Notice mailed on
June 18, 1999, was not mailed to individual A’s last
known address. As soon as practicable after making
this determination, the IRS will mail a substitute
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CDP Notice to individual A at individua A's last
known address, hand deliver the substitute CDP
Notice to individual A, or leave the substitute CDP
Notice at individual A's dwelling or usua place of
business. Individual A will have 30 days commenc-
ing on the day after the date of the substitute CDP
Notice within which to request a CDP hearing.

(d) Conduct of CDP hearing—(1) In
general. If a taxpayer requests a CDP
hearing under section 6320(a)(3)(B) (and
does not withdraw that request), the CDP
hearing will be held with Appeals. The
taxpayer is entitled under section 6320 to
a CDP hearing for the unpaid tax and tax
periods set forth in a NFTL only with
respect to the first filing of a NFTL on or
after January 19, 1999. To the extent
practicable, the CDP hearing requested
under section 6320 will be held in con-
junction with any CDP hearing the tax-
payer requests under section 6330. A
CDP hearing will be conducted by an
employee or officer of Appeals who, prior
to the first CDP hearing under section
6320 or section 6330, has had no involve-
ment with respect to the unpaid tax for
the tax periods to be covered by the hear-
ing, unless the taxpayer waives this
requirement.

(2) Questions and answers. The ques-
tions and answers illustrate the provisions
of this paragraph (d) as follows:

Q-D1. Under what circumstances can
a taxpayer receive more than one CDP
hearing under section 6320 with respect
to atax period?

A-D1. The taxpayer may receive more
than one CDP hearing under section 6320
with respect to a tax period where the tax
involved is a different type of tax (for
example, an employment tax liability,
where the origina CDP hearing for the
tax period involved an income tax liabil-
ity), or where the same type of tax for the
same period is involved, but where the
amount of the unpaid tax has changed as
aresult of an additiona assessment of tax
(not including interest or penalties) for
that period or an additional accuracy-
related or filing-delinquency penalty has
been assessed. The taxpayer is not
entitled to another CDP hearing under
section 6320 if the additional assessment
represents accruals of interest, accruals of
penalties, or both.

Q-D2. Will a CDP hearing with
respect to one tax period be combined
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with a CDP hearing with respect to
another tax period?

A-D2. To the extent practicable, a
CDP hearing with respect to one tax
period shown on the NFTL will be com-
bined with any and al other CDP hear-
ings which the taxpayer has requested.

Q-D3. Will a CDP hearing under sec-
tion 6320 be combined with a CDP hear-
ing under section 63307

A-D3. To the extent practicable, a
CDP hearing under section 6320 will be
held in conjunction with a CDP hearing
under section 6330.

Q-D4. What is considered to be prior
involvement by an employee or officer of
Appeals with respect to the unpaid tax
and tax period involved in the hearing?

A-D4. Prior involvement by an
employee or officer of Appeals includes
participation or involvement in an
Appeals hearing (other than a CDP hear-
ing held under either section 6320 or sec-
tion 6330) that the taxpayer may have had
with respect to the unpaid tax and tax
periods shown on the NFTL.

Q-D5. How can a taxpayer waive the
requirement that the officer or employee
of Appeals have no prior involvement
with respect to the tax and tax periods
involved in the CDP hearing?

A-D5. The taxpayer must sign a writ-
ten waiver.

Q-D6. How are CDP hearings con-
ducted?

A-D6. The formal hearing procedures
required under the Administrative Proce-
dure Act, 5 U.S.C. 551 et seq., do not
apply to CDP hearings. CDP hearings are
much like Collection Appeal Program
(CAP) hearings in that they are informal
in nature and do not require the Appeals
officer or employee and the taxpayer, or
the taxpayer’'s representative, to hold a
face-to-face meeting. A CDP hearing
may, but is not required to, consist of a
face-to-face meeting, one or more written
or oral communications between an
Appeals officer or employee and the tax-
payer or the taxpayer’s representative, or
some combination thereof. A transcript or
recording of any face-to-face meeting or
conversation between an Appeals officer
or employee and the taxpayer or the tax-
payer’s representative is not required. The
taxpayer or the taxpayer’s representative
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does not have the right to subpoena and
examine witnesses at a CDP hearing.

Q-D7. If a taxpayer wants a face-to-
face CDP hearing, where will it be held?

A-D7. The taxpayer must be offered
an opportunity for a hearing at the
Appeals office closest to taxpayer’s resi-
dence or, in the case of business taxpay-
ers, the taxpayer’s principal place of busi-
ness. If that is not satisfactory to the
taxpayer, the taxpayer will be given an
opportunity for a hearing by correspon-
dence or by telephone. If that is not satis-
factory to the taxpayer, the Appeals
officer or employee will review the tax-
payer's request for a CDP hearing, the
case file, any other written communica-
tions from the taxpayer (including written
communications, if any, submitted in con-
nection with the CDP hearing), and any
notes of any oral communications with
the taxpayer or the taxpayer’'s representa-
tive. Under such circumstances, review of
those documents will constitute the CDP
hearing for the purposes of section
6320(b).

(e) Matters considered at CDP
hearing—(1) In general. Appeals has the
authority to determine the validity, suffi-
ciency, and timeliness of any CDP Notice
given by the IRS and of any request for a
CDP hearing that is made by a taxpayer.
Prior to the issuance of a determination,
the hearing officer is required to aobtain
verification from the IRS office collecting
the tax or filing the NFTL that the
requirements of any applicable law or
administrative procedure have been met.
The taxpayer may raise any relevant issue
relating to the unpaid tax at the hearing,
including appropriate spousal defenses,
challenges to the appropriateness of the
NFTL filing, and offers of collection
alternatives. The taxpayer also may raise
challenges to the existence or amount of
the tax liability specified on the CDP
Notice for any tax period shown on the
CDP Notice if the taxpayer did not
receive a statutory notice of deficiency
for that tax liability or did not otherwise
have an opportunity to dispute that tax
liability. Finally, the taxpayer may not
raise an issue that was raised and consid-
ered at a previous CDP hearing under sec-
tion 6330 or in any other previous admin-
istrative or judicial proceeding if the
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taxpayer participated meaningfully in
such hearing or proceeding. Taxpayers
will be expected to provide all relevant
information requested by Appeals, includ-
ing financial statements, for its consider-
ation of the facts and issues involved in
the hearing.

(2) Spousal defenses. A taxpayer may
raise any appropriate spousal defenses at
a CDP hearing unless the Commissioner
has already made a final determination as
to spousal defenses in a statutory notice
of deficiency or final determination letter.
To claim a spousal defense under section
66 or section 6015, the taxpayer must do
so in writing according to rules prescribed
by the Commissioner or the Secretary.
Spousal defenses raised under sections 66
and 6015 in a CDP hearing are governed
in al respects by the provisions of section
66 and section 6015 and the regulations
and procedures thereunder.

(3) Questions and answers. The ques-
tions and answers illustrate the provisions
of this paragraph (e) as follows:

Q-E1. What factors will Appeals con-
sider in making its determination?

A-E1. Appeals will consider the fol-
lowing matters in making its determina-
tion:

(i) Whether the IRS met the require-
ments of any applicable law or adminis-
trative procedure.

(i) Any issues appropriately raised by
the taxpayer relating to the unpaid tax.

(iii) Any appropriate spousal defenses
raised by the taxpayer.

(iv) Any challenges made by the tax-
payer to the appropriateness of the NFTL
filing.

(v) Any offers by the taxpayer for col-
lection alternatives.

(vi) Whether the continued existence
of the filed NFTL represents a balance
between the need for the efficient collec-
tion of taxes and the legitimate concern of
the taxpayer that any collection action be
no more intrusive than necessary.

Q-E2. When is a taxpayer entitled to
challenge the existence or amount of the
tax liahility specified in the CDP Notice?

A-E2. A taxpayer is entitled to chal-
lenge the existence or amount of the tax
liability specified in the CDP Notice if the
taxpayer did not receive a statutory notice
of deficiency for such liability or did not
otherwise have an opportunity to dispute
such liability. Receipt of a statutory

2002-6 |.R.B.

notice of deficiency for this purpose
means receipt in time to petition the Tax
Court for a redetermination of the defi-
ciency asserted in the notice of defi-
ciency. An opportunity to dispute a liabil-
ity includes a prior opportunity for a
conference with Appeals that was offered
either before or after the assessment of
the liability.

Q-E3. Are spousal defenses subject to
the limitations imposed under section
6330(c)(2)(B) on a taxpayer’s right to
challenge the tax liability specified in the
CDP Notice at a CDP hearing?

A-E3. The limitations imposed under
section 6330(c)(2)(B) do not apply to
spousal defenses. When a taxpayer asserts
a spousal defense, the taxpayer is not dis-
puting the amount or existence of the
liability itself, but asserting a defense to
the liability which may or may not be dis-
puted. A spousal defense raised under
section 66 or section 6015 is governed by
section 66 or section 6015 and the regu-
lations and procedures thereunder. Any
limitation under those sections, regula-
tions, and procedures therefore will apply.

Q-E4. May a taxpayer raise a a CDP
hearing a spousal defense under section
66 or section 6015 if that defense was
raised and considered administratively
and the Commissioner has issued a statu-
tory notice of deficiency or final determi-
nation letter addressing the spousal
defense?

A-E4. No. A taxpayer is precluded
from raising a spousal defense at a CDP
hearing when the Commissioner has
made a final determination under section
66 or section 6015 in a fina determina-
tion letter or statutory notice of defi-
ciency. However, a taxpayer may raise
spousal defenses in a CDP hearing when
the taxpayer has previously raised spousal
defenses, but the Commissioner has not
yet made a final determination regarding
this issue.

Q-E5. May a taxpayer raise at a CDP
hearing a spousal defense under section
66 or section 6015 if that defense was
raised and considered in a prior judicial
proceeding that has become final?

A-E5. No. A taxpayer is precluded by
the doctrine of res judicata and by the
specific limitations under section 66 or
section 6015 from raising a spousal
defense in a CDP hearing under these cir-
cumstances.
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Q-E6. What collection alternatives are
available to the taxpayer?

A-E6. Collection alternatives would
include, for example, a proposa to with-
draw the NFTL in circumstances that will
facilitate the collection of the tax liability,
an installment agreement, an offer-in-
compromise, the posting of a bond, or the
substitution of other assets.

Q-E7. What issues may a taxpayer
raise in a CDP hearing under section 6320
if the taxpayer previously received a
notice under section 6330 with respect to
the same tax and tax period and did not
request a CDP hearing with respect to that
notice?

A-E7. The taxpayer may raise appro-
priate spousal defenses, challenges to the
appropriateness of the NFTL filing, and
offers of collection alternatives. The
existence or amount of the tax liability for
the tax and tax period specified in the
CDP Notice may be challenged only if
the taxpayer did not already have an
opportunity to dispute that tax liability.
Where the taxpayer previously received a
CDP Notice under section 6330 with
respect to the same tax and tax period and
did not request a CDP hearing with
respect to that earlier CDP Notice, the
taxpayer already had an opportunity to
dispute the existence or amount of the
underlying tax liability.

Q-E8. How will Appeals issue its
determination?

A-E8. (i) Taxpayers will be sent a
dated Notice of Determination by certi-
fied or registered mail. The Notice of
Determination will set forth Appeals
findings and decisions. It will state
whether the IRS met the requirements of
any applicable law or administrative pro-
cedure; it will resolve any issues appro-
priately raised by the taxpayer relating to
the unpaid tax; it will include a decision
on any appropriate spousal defenses
raised by the taxpayer; it will include a
decision on any challenges made by the
taxpayer to the appropriateness of the
NFTL filing; it will respond to any offers
by the taxpayer for collection alterna-
tives; and it will address whether the con-
tinued existence of the filed NFTL repre-
sents a balance between the need for the
efficient collection of taxes and the legiti-
mate concern of the taxpayer that any col-
lection action be no more intrusive than
necessary. The Notice of Determination

February 11, 2002



will also set forth any agreements that
Appeals reached with the taxpayer, any
relief given the taxpayer, and any actions
the taxpayer or the IRS are required to
take. Lastly, the Notice of Determination
will advise the taxpayer of the taxpayer’'s
right to seek judicial review within 30
days of the date of the Notice of Determi-
nation.

(ii) Because taxpayers are encouraged
to discuss their concerns with the IRS
office collecting the tax or filing the
NFTL, certain matters that might have
been raised at a CDP hearing may be
resolved without the need for Appeals
consideration. Unless, as a result of these
discussions, the taxpayer agrees in writ-
ing to withdraw the request that Appeals
conduct a CDP hearing, Appeals will still
issue a Notice of Determination. The tax-
payer can, however, waive in writing
Appeals consideration of some or all of
the matters it would otherwise consider in
making its determination.

Q-EO. Is there a period of time within
which Appeals must conduct a CDP hear-
ing or issue a Notice of Determination?

A-E9. No. Appeals will, however,
attempt to conduct a CDP hearing and
issue a Notice of Determination as expe-
ditiously as possible under the circum-
stances.

Q-E10. Why is the Natice of Determi-
nation and its date important?

A-E10. The Notice of Determination
will set forth Appeals' findings and deci-
sions with respect to the matters set forth
in A-E1 of this paragraph (e)(3). The
30-day period within which the taxpayer
is permitted to seek judicia review of
Appeals determination commences the
day after the date of the Notice of Deter-
mination.

Q-E11. If an Appeals officer considers
the merits of a taxpayer’s liability in a
CDP hearing when the taxpayer had pre-
viously received a statutory notice of
deficiency or otherwise had an opportu-
nity to dispute the liability prior to the
NFTL, will the Appeals officer’s determi-
nation regarding those liability issues be
considered part of the Notice of Determi-
nation?

A-E11. No. An Appeds officer may
consider the existence and amount of the
underlying tax liability as a part of the
CDP hearing only if the taxpayer did not
receive a statutory notice of deficiency
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for the tax liability in question or other-
wise have a prior opportunity to dispute
the tax liability. Similarly, an Appeals
officer may not consider any other issue
if the issue was raised and considered at
a previous hearing under section 6330 or
in any other previous administrative or
judicial proceeding in which the person
seeking to raise the issue meaningfully
participated. In the Appeals officer’s sole
discretion, however, the Appeals officer
may consider the existence or amount of
the underlying tax liability, or such other
precluded issues, at the same time as the
CDP hearing. Any determination, how-
ever, made by the Appeas officer with
respect to such a precluded issue shall not
be treated as part of the Notice of Deter-
mination issued by the Appeals officer
and will not be subject to any judicial
review. Because any decisions made by
the Appeals officer with respect to such
precluded issues are not properly a part of
the CDP hearing, such decisions are not
required to appear in the Notice of Deter-
mination issued following the hearing.
Even if a decision concerning such pre-
cluded issues is referred to in the Notice
of Determination, it is not reviewable by
a district court or the Tax Court because
the precluded issue is not properly part of
the CDP hearing.

(4) Examples. The following examples
illustrate the principles of this paragraph
(e):

Example 1. The IRS sends a statutory notice of
deficiency to the taxpayer at his last known address
asserting a deficiency for the tax year 1995. The
taxpayer receives the notice of deficiency in time to
petition the Tax Court for a redetermination of the
asserted deficiency. The taxpayer does not timely
file a petition with the Tax Court. The taxpayer is
precluded from challenging the existence or amount
of the tax liability in a subsequent CDP hearing.

Example 2. Same facts as in Example 1, except
the taxpayer does not receive the notice of defi-
ciency in time to petition the Tax Court and did not
have another prior opportunity to dispute the tax
liability. The taxpayer is not precluded from chal-
lenging the existence or amount of the tax liability
in a subsequent CDP hearing.

Example 3. The IRS properly assesses a trust
fund recovery penalty against the taxpayer. The IRS
offers the taxpayer the opportunity for a conference
with Appeals at which the taxpayer would have the
opportunity to dispute the assessed liability. The tax-
payer declines the opportunity to participate in such
a conference. The taxpayer is precluded from chal-

lenging the existence or amount of the tax liability
in a subsequent CDP hearing.

(f) Judicial review of Notice of
Determination—(1) In general. Unless
the taxpayer provides the IRS a written
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withdrawal of the request that Appeals
conduct a CDP hearing, Appeals is
required to issue a Notice of Determina
tion in al cases where a taxpayer has
timely requested a CDP hearing. The tax-
payer may appeal such determinations
made by Appeals within the 30-day
period commencing the day after the date
of the Notice of Determination to the Tax
Court or a district court of the United
States, as appropriate.

(2) Questions and answers. The ques-
tions and answers illustrate the provisions
of this paragraph (f) as follows:

Q-F1. What must a taxpayer do to
obtain judicial review of a Notice of
Determination?

A-F1. Subject to the jurisdictional
limitations described in A-F2, the tax-
payer must, within the 30-day period
commencing the day after the date of the
Notice of Determination, appeal the
determination by Appeals to the Tax
Court or to a district court of the United
States.

Q-F2. With respect to the relief avail-
able to the taxpayer under section 6015,
what is the time frame within which a
taxpayer may seek Tax Court review of
Appeas determination following a CDP
hearing?

A-F2. If the taxpayer seeks Tax Court
review not only of Appeas denia of
relief under section 6015, but also of
relief requested with respect to other
issues raised in the CDP hearing, the tax-
payer should request Tax Court review
within the 30-day period commencing the
day after the date of the Notice of Deter-
mination. If the taxpayer only seeks Tax
Court review of Appeals denia of relief
under section 6015, then the taxpayer
should request Tax Court review, as pro-
vided by section 6015(g), within 90 days
of Appeals determination. If arequest for
Tax Court review is filed after the 30-day
period for seeking judicial review under
section 6320, then only the taxpayer’'s
section 6015 claims may be reviewable
by the Tax Court.

Q-F3. Where should a taxpayer direct
a request for judicial review of a Notice
of Determination?

A-F3. If the Tax Court would have
jurisdiction over the type of tax specified
in the CDP Notice (for example, income
and estate taxes), then the taxpayer must
seek judicial review by the Tax Court. If
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the tax liability arises from a type of tax
over which the Tax Court would not have
jurisdiction, then the taxpayer must seek
judicial review by a district court of the
United States in accordance with Title 28
of the United States Code.

Q-F4. What happens if the taxpayer
timely appeals Appeals determination to
the incorrect court?

A-F4. If the court to which the tax-
payer directed a timely appeal of the
Notice of Determination determines that
the appeal was to the incorrect court
(because of jurisdictional, venue or other
reasons), the taxpayer will have 30 days
after the court’s determination to that
effect within which to file an appeal to
the correct court.

Q-F5. What issue or issues may the
taxpayer raise before the Tax Court or
before a district court if the taxpayer dis-
agrees with the Notice of Determination?

A-F5. In seeking Tax Court or district
court review of Appeals Notice of Deter-
mination, the taxpayer can only request
that the court consider an issue that was
raised in the taxpayer’s CDP hearing.

(g) Effect of request for CDP hearing
and judicial review on periods of limita-
tion and collection activity—(1) In gen-
eral. The periods of limitation under sec-
tion 6502 (relating to collection after
assessment), section 6531 (relating to
criminal prosecutions), and section 6532
(relating to suits) are suspended until the
date the IRS receives the taxpayer’s writ-
ten withdrawal of the request for a CDP
hearing by Appesals or the determination
resulting from the CDP hearing becomes
final by expiration of the time for seeking
judicial review or the exhaustion of any
rights to appeals following judicial
review. In no event shall any of these
periods of limitation expire before the
90th day after the date on which the IRS
receives the taxpayer’s written with-
drawa of the request that Appeas con-
duct a CDP hearing or the determination
with respect to such hearing becomes
final upon either the expiration of the
time for seeking judicial review or upon
exhaustion of any rights to appeals fol-
lowing judicia review.

(2) Questions and answers. The ques-
tions and answers illustrate the provisions
of this paragraph (g) as follows:

Q-GL1. For what period of time will the
periods of limitation under sections 6502,
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6531, and 6532 remain suspended if the
taxpayer timely requests a CDP hearing
concerning the filing of a NFTL?

A-G1. The suspension period com-
mences on the date the IRS receives the
taxpayer’s written request for a CDP hear-
ing. The suspension period continues
until the IRS receives a written with-
drawal by the taxpayer of the request for
a CDP hearing or the Notice of Determi-
nation resulting from the CDP hearing
becomes final. In no event shall any of
these periods of limitation expire before
the 90th day after the day on which the
IRS receives the taxpayer's written with-
drawal of the request that Appeas con-
duct a CDP hearing or there is a fina
determination with respect to such hear-
ing. The periods of limitation that are sus-
pended under section 6320 are those
which apply to the taxes and the tax
period or periods to which the CDP
Notice relates.

Q-G2. For what period of time will the
periods of limitation under sections 6502,
6531, and 6532 be suspended if the tax-
payer does not request a CDP hearing
concerning the filing of a NFTL, or the
taxpayer requests a CDP hearing, but his
request is not timely?

A-G2. Under either of these circum-
stances, section 6320 does not provide for
a suspension of the periods of limitation.

Q-G3. What, if any, enforcement
actions can the IRS take during the sus-
pension period?

A-G3. Section 6330(e), made appli-
cable to section 6320 CDP hearings by
section 6320(c), provides for the suspen-
sion of the periods of limitation discussed
in paragraph (g)(1) of these regulations.
Section 6330(e) also provides that levy
actions that are the subject of the
reguested CDP hearing under that section
shall be suspended during the same
period. Levy actions, however, are not the
subject of a CDP hearing under section
6320. The IRS may levy for tax periods
and taxes covered by the CDP Notice
under section 6320 and for other taxes
and periods if the CDP requirements
under section 6330 for those taxes and
periods have been satisfied. The IRS aso
may file NFTLs for tax periods or taxes
not covered by the CDP Notice, may file
a NFTL for the same tax and tax period
stated on the CDP Notice at another
recording office, and may take other non-
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levy collection actions such as initiating
judicial proceedings to collect the tax
shown on the CDP Notice or offsetting
overpayments from other periods, or of
other taxes, against the tax shown on the
CDP Notice. Moreover, the provisions in
section 6330 do not apply when the IRS
levies for the tax and tax period shown on
the CDP Notice to collect a state tax
refund due the taxpayer, or determines
that collection of the tax is in jeopardy.
Finally, section 6330 does not prohibit the
IRS from accepting any voluntary pay-
ments made for the tax and tax period
stated on the CDP Notice.

(3) Examples. The following examples
illustrate the principles of this paragraph
(9):

Example 1. The period of limitation under sec-
tion 6502 with respect to the taxpayer’s tax period
listed in the NFTL will expire on August 1, 1999.
The IRS sent a CDP Notice to the taxpayer on April
30, 1999. The taxpayer timely requested a CDP
hearing. The IRS received this request on May 15,
1999. Appeals sends the taxpayer its determination
on June 15, 1999. The taxpayer timely seeks judicial
review of that determination. The period of limita-
tion under section 6502 would be suspended from
May 15, 1999, until the determination resulting
from that hearing becomes final by expiration of the
time for seeking review or reconsideration before
the appropriate court, plus 90 days.

Example 2. Same facts as in Example 1, except
the taxpayer does not seek judicial review of
Appeals' determination. Because the taxpayer
requested the CDP hearing when fewer than 90 days
remained on the period of limitation, the period of
limitation will be extended to October 13, 1999 (90
days from July 15, 1999).

(h) Retained jurisdiction of Appeals—
(1) In general. The Appeals office that
makes a determination under section
6320 retains jurisdiction over that deter-
mination, including any subsequent
administrative hearings that may be
requested by the taxpayer regarding the
NFTL and any collection actions taken or
proposed with respect to Appeals deter-
mination. Once a taxpayer has exhausted
his other remedies, Appeals’ retained
jurisdiction permits it to consider whether
a change in the taxpayer’s circumstances
affectsits origina determination. Where a
taxpayer alleges a change in circum-
stances that affects Appeals’ original
determination, Appeals may consider
whether changed circumstances warrant a
change in its earlier determination.

(2) Questions and answers. The ques-
tions and answers illustrate the provisions
of this paragraph (h) as follows:
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Q-H1. Are the periods of limitation
suspended during the course of any sub-
sequent Appeal s consideration of the mat-
ters raised by a taxpayer when the tax-
payer invokes the retained jurisdiction of
Appeals under section 6330(d)(2)(A) or
(d)(B)?

A-H1. No. Under section 6320(b)(2), a
taxpayer is entitled to only one CDP hear-
ing under section 6320 with respect to the
tax and tax period or periods specified in
the CDP Notice. Any subsequent consid-
eration by Appeals pursuant to its retained
jurisdiction is not a continuation of the
origina CDP hearing and does not sus-
pend the periods of limitation.

Q-H2. Is a decision of Appeals result-
ing from a retained jurisdiction hearing
appealable to the Tax Court or a district
court?

A-H2. No. As discussed in A-H1, a
taxpayer is entitled to only one CDP hear-
ing under section 6320 with respect to the
tax and tax period or periods specified in
the CDP Notice. Only determinations
resulting from CDP hearings are appeal-
able to the Tax Court or a district court.

(i) Equivalent hearing—(1) In general.
A taxpayer who fails to make a timely
request for a CDP hearing is not entitled
to a CDP hearing. Such a taxpayer may
nevertheless request an administrative
hearing with Appeals, which is referred to
herein as an “equivalent hearing.” The
equivalent hearing will be held by
Appeals and generally will follow
Appeals procedures for a CDP hearing.
Appeals will not, however, issue a Notice
of Determination. Under such circum-
stances, Appeals will issue a Decision
L etter.

(2) Questions and answers. The ques-
tions and answers illustrate the provisions
of this paragraph (i) as follows:

Q-11. What issues will Appeals con-
sider at an equivaent hearing?

A-I1. In an equivalent hearing,
Appeals will consider the same issues that
it would have considered at a CDP hear-
ing on the same matter.

Q-12. Are the periods of limitation
under sections 6502, 6531, and 6532 sus-
pended if the taxpayer does not timely
request a CDP hearing and is subse-
quently given an equivalent hearing?

A-12. No. The suspension period pro-
vided for in section 6330(e) relates only
to hearings requested within the 30-day
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period that commences on the day after
the end of the five business day period
following the filing of the NFTL, that is,
CDP hearings.

Q-13. Will collection action, including
the filing of additional NFTLs, be sus-
pended if ataxpayer requests and receives
an equivalent hearing?

A-13. Collection action is not required
to be suspended. Accordingly, the deci-
sion to take collection action during the
pendency of an equivalent hearing will be
determined on a case-by-case basis.
Appeals may request the IRS office with
responsibility for collecting the taxes to
suspend all or some collection action or
to take other appropriate action if it deter-
mines that such action is appropriate or
necessary under the circumstances.

Q-14. What will the Decision Letter
state?

A-14. The Decision Letter will gener-
ally contain the same information as a
Notice of Determination.

Q-15. Will ataxpayer be able to obtain
court review of a decision made by
Appeals with respect to an equivalent
hearing?

A-15. Section 6320 does not authorize
a taxpayer to appeal the decision of
Appeals with respect to an equivalent
hearing. A taxpayer may under certain
circumstances be able to seek Tax Court
review of Appeals denia of relief under
section 6015. Such review must be sought
within 90 days of the issuance of
Appeas determination on those issues,
as provided by section 6015(e).

(j) Effective date. This section is appli-
cable with respect to any filing of a
NFTL on or after January 19, 1999.

§ 301.6320-1T [Removed]

Par. 3. Section 301.6320-1T is
removed.

Robert E. Wenzel,

Deputy Commissioner of

Internal Revenue.
Approved January 14, 2002.

Mark A. Weinberger,
Assistant Secretary of the
Treasury (Tax Policy).

(Filed by the Office of the Federal Register on Janu-
ary 17, 2002, 8:45 a.m., and published in the issue
of the Federal Register for January 18, 2002, 67 F.R.
2558)
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Section 6330.—Notice and
Opportunity for Hearing
Before Levy

26 CFR 301.6330-1: Notice and opportunity for
hearing prior to levy.

T.D. 8980

DEPARTMENT OF THE
TREASURY

Internal Revenue Service
26 CFR Part 301

Notice and Opportunity for
Hearing before Levy

AGENCY: Internal Revenue Service
(IRS), Treasury.

ACTION: Final regulations and removal
of temporary regulations.

SUMMARY: This document contains
final regulations relating to the provision
of notice to taxpayers of aright to a hear-
ing before levy. The regulations imple-
ment certain changes made by section
3401 of the Internal Revenue Service
Restructuring and Reform Act of 1998.
They affect taxpayers against whose
property or rights to property the Interna
Revenue Service (IRS) intends to levy.

DATES: Effective Date: These regula-
tions are effective on January 18, 2002.

APPLICABILITY DATE: These regula
tions apply to any levy which occurs on
or after January 19, 1999.

FOR FURTHER INFORMATION CON-
TACT: Jerome D. Sekula, (202) 622—
3610 (not a toll-free number).

SUPPLEMENTARY INFORMATION:
Background

This document contains amendments
to the Regulations on Procedure and
Administration (26 CFR part 301) relat-
ing to the provision of notice under sec-
tion 6330 of the Internal Revenue Code to
taxpayers of aright to a hearing (a collec-
tion due process, or CDP, hearing) before
levy. These final regulations implement
certain changes made by section 3401 of
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the Internal Revenue Service Restructur-
ing and Reform Act of 1998 (Public Law
105-206; 112 Stat. 685) (RRA 1998). The
final regulations affect taxpayers against
whose property or rights to property the
IRS intends to levy.

On January 22, 1999, temporary regu-
lations (T.D. 8809, 1999-1 C.B. 478)
implementing these changes made by sec-
tion 3401 of RRA 1998 were published in
the Federal Register (64 FR 3405). A
notice of proposed rulemaking (REG—
117620-98, 1999-1 C.B. 510) cross-
referencing the temporary regulations was
published on the same day in the Federal
Register (64 FR 3462). No written com-
ments were received within the 90-day
period provided for comments, although
two comments were received after this
comment period.

Section 6320 also was added by sec-
tion 3401 of RRA 1998 and provides for
notice to taxpayers of aright to a hearing
after the filing of a notice of federal tax
lien (NFTL). A number of the provisions
in section 6330 concerning the conduct
and judicia review of a CDP hearing are
incorporated by reference in section 6320.
On January 22, 1999, temporary regula-
tions (T.D. 8810, 1999-1 C.B. 470) under
section 6320 were published in the Fed-
eral Register (64 FR 3398). A notice of
proposed rulemaking (REG-116824-98,
1999-1 C.B. 508) cross-referencing the
temporary regulations was published on
the same day in the Federal Register (64
FR 3461). Fina regulations under section
6320 are being published in the Federa
Register along with these fina regula-
tions under section 6330.

After consideration of the comments,
the proposed regulations, with certain
changes to reflect IRS administrative
practice under section 6330, are adopted
as final regulations. The comments and
changes are discussed below.

Summary of Comments

Both commentators urged that final
regulations under section 6330 provide
that potentially affected third-parties (i.e.,
persons not liable for the tax at issue) are
entitled to notice and a hearing before the
IRS Office of Appeals (Appeals) before
the IRS levies on any property or right to
property. Treasury and the IRS have con-
cluded that the person liable for the tax
set out in the collection due process
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notice (CDP Notice), whether issued
under section 6320 or section 6330, is the
person entitled to a CDP Notice and a
CDP hearing under those sections. Sec-
tion 6320(a)(1) provides that a CDP
Notice provided under section 6320 will
be sent to the person described in section
6321. The person described in section
6321 is the person liable to pay the tax —
i.e, the taxpayer.

With respect to section 6330, the legis-
lative history to section 6330 indicates
that Congress intended to supplement the
existing notice requirement under section
6331. Under section 6331, the IRS gener-
ally must provide a person liable for any
tax (and who refuses to pay the tax after
notice and demand) notice before levying
on the property or rights to property of
that person. Section 6330, in addition to
the notice required under section 6331,
provides for notice of the right to an
Appeals hearing before levy.

Accordingly, the final regulations
under both section 6320 and section 6330
provide that the person entitled to a CDP
Notice under those sections is the person
liable for the tax set out in the CDP
Notice, or the taxpayer. Generaly, when a
third party’s rights are affected by lien or
levy, those rights can be protected
through other administrative and judicial
remedies, such as an administrative hear-
ing before Appeals under its Collection
Appeals Program or a wrongful levy or
quiet title action.

One commentator requested that the
final regulations establish formal proce-
dures for the conduct of a CDP hearing as
well as procedures for the admission and
preservation of evidence to be considered
by Appeals. Treasury and the IRS have
declined to adopt this comment. Section
6320 and section 6330 are intended to
give al taxpayers a right to an impartial
Appeals review of the filing of aNFTL or
of an intended levy action, with an addi-
tional right of judicial review of the
Appeals determination. Section 6330(c)
(applicable to both sections) and the pro-
posed regulations under section 6320 and
section 6330 (as modified by final regula-
tions) aready set out the specific require-
ments, including the issues to be consid-
ered, for a CDP hearing and require that
Appeals issue a written determination
(Notice of Determination) setting forth
Appeals findings and decisions. Due to
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the varied circumstances of taxpayers and
the varied situations in which the filing of
a NFTL or an intended levy action may
arise, the fina regulations provide flex-
ibility regarding the manner in which a
CDP hearing may be conducted.

One commentator stated that persons
should have aright to judicial review in a
retained jurisdiction case under section
6330(d)(2). Treasury and the IRS decline
to adopt this comment. Under section
6330(b)(2), a taxpayer is entitled to only
one CDP hearing with respect to the tax
set out on a CDP Notice issued under sec-
tion 6330. Section 6320(b)(2) provides a
similar rule for section 6320. Under sec-
tion 6330(d)(1), applicable to both section
6320 and section 6330, a taxpayer is
entitled to judicia review only after the
issuance of the determination by Appeals
after a CDP hearing. Once the Notice of
Determination has been issued, any sub-
sequent consideration of the case by
Appeals, including changed circum-
stances, based on Appeals’ retained juris-
diction under section 6330(d)(2), is not
part of the CDP hearing subject to judicial
review.

One commentator also urged that a
taxpayer be allowed to challenge the
existence or amount of the tax liability set
out in a CDP Notice issued under section
6330 even if the taxpayer had previously
failed to raise such a challenge pursuant
to a CDP Notice issued under section
6320. The commentator points to section
6330(c)(4), which provides generally that
a person who had meaningfully partici-
pated in a section 6320 CDP hearing in
which an issue was raised may not raise
that same issue in a subsequent section
6330 CDP hearing. Treasury and the IRS
have concluded that section
6330(c)(2)(B), addressing specifically a
person’s right to challenge the underlying
tax liability, is clear that any prior oppor-
tunity to challenge the underlying tax
liability, which would include a section
6320 CDP hearing, precludes a taxpayer
from doing so at alater section 6330 CDP
hearing.

Explanation of Revisions
The proposed regulations provided
that district directors, directors of service

centers and the Assistant Commissioner
(International) would be the officias
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required to give notice of the right to, and
the opportunity for, a CDP hearing to a
taxpayer prior to levy on that taxpayer's
property. To reflect the recent reorganiza-
tion of the IRS, paragraphs (a)(1) and (2)
of the final regulations eiminate refer-
ences to these specific officers and substi-
tutes a general authorization to the IRS to
provide such notification.

Examples, similar to those in the cor-
responding paragraphs of the final regula-
tions under section 6320, have been
added in paragraphs (b) and (c) of these
final regulations to illustrate the provi-
sions of those paragraphs.

Question and Answer (Q&A) C1 of
the proposed regulations stated that a
request for a CDP hearing must be signed
by the taxpayer or the taxpayer’s autho-
rized representative. Requests for CDP
hearings on occasion are not signed by
the taxpayer or the taxpayer’s authorized
representative but instead are filed on the
taxpayer’'s behalf by the taxpayer’s
spouse or other personal representative
not authorized to practice before Appeals.
The IRS administrative practice has been
to treat these requests as complying with
the temporary regulations provided that
the taxpayer or the taxpayer’s authorized
representative signs the request within a
reasonable period of time. Q& A C1in the
final regulations is revised to reflect this
administrative practice.

Q&A C6 of the proposed regulations
provided that a request for a CDP hearing
should be filed with the IRS office that
issued the CDP Notice or, if the taxpayer
did not know the address of that IRS
office, then with one of two aternative
IRS offices. Q&A C6 of the final regula-
tions requires that a request for a CDP
hearing be filed with the IRS office and
address indicated on the CDP Notice. The
final regulations change the alternative
addresses to reflect the IRS's recent reor-
ganization. The final regulations provide
that if no address is provided in the CDP
Notice, then the request must be filed
with the compliance area director, or his
or her successor, serving the compliance
area in which the taxpayer resides or has
its principal place of business. The final
regulations provide a toll-free number to
obtain the address of the office of the
appropriate compliance area director, or
his or her successor.
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The proposed regulations did not dis-
cuss how a CDP hearing should be con-
ducted and where or how it may occur. A
new Q&A D6, relating to how CDP hear-
ings are conducted, and a new Q&A D7,
relating to where in-person meetings will
be held, are added to the final regulations
to clarify how a CDP hearing may be
conducted.

Paragraph (€)(2) of the proposed regu-
lations, dealing with spousal defenses
under section 6015, has been revised in
the final regulations to also address spou-
sal defenses raised under section 66.
Q&A E3 of the proposed regulations,
dealing with the extent of any limitations
imposed under section 6330(c)(2)(B), has
been revised in the fina regulations to
also address the effect of a spousal
defense raised under section 66. The pro-
posed regulations did not specifically dis-
cuss whether a taxpayer may raise a Spou-
sal defense at a CDP hearing when the
taxpayer has raised that defense adminis-
tratively, but has not raised it in a judicial
proceeding that has become final. A new
Q&A E4 is added to the final regulations
to provide that a spousal defense may be
raised if the IRS has not made a final
determination as to that spousal defense
in afina determination letter or statutory
notice of deficiency. Q& A E4 of the pro-
posed regulations, dealing with spousal
defenses that were raised in a prior judi-
cial proceeding, has been revised to aso
discuss the effect of a spousal defense
raised under section 66, and has been
renumbered as Q& A E5 of the fina regu-
lations.

Q&A ES8 of the proposed regulations
dealt with the question of whether there
were any time limits on when a Notice of
Determination must be issued. That
Q&A, now Q&A E9 of the fina regula-
tions, has been revised to clarify the there
are no time limitations on when a CDP
hearing must be held or on when a Notice
of Determination must be issued, except
that both must be done as expeditiously
as possible under the circumstances.

Under section 6330(c)(2)(B), a tax-
payer may not challenge the existence or
the amount of the underlying tax liability
at a CDP hearing if the taxpayer has had
a prior opportunity to dispute that liability
—i.e, the taxpayer had received a statu-
tory notice of deficiency or otherwise had
an opportunity to dispute the underlying
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tax liability. The final regulations add a
new Q&A E11 to address the effect of an
Appeals officer’s or employee’s consider-
ation of liability issues when the taxpayer
has had a prior opportunity to dispute the
underlying tax liability. In such circum-
stances, any consideration of liability
issues by the Appeals officer or employee
is discretionary and is not treated as part
of the CDP hearing. Accordingly, the
Appeals officer's or employee’s determi-
nations, if any, made with respect to
liahility issues are not required to appear
in the Notice of Determination. Any
determinations regarding the underlying
tax liability that are included in the
Notice of Determination are not review-
able by a district court or the Tax Court.

Q&A F2 and Q&A 15 of the proposed
regulations, both relating to judicial
review of CDP cases where a spousal
defense under section 6015 is raised, spe-
cifically referred only to paragraphs (b)
and (c) of section 6015. Q&A F2 and
Q&A 15 have been revised in the fina
regulations also to include a denial of
relief under section 6015(f).

Section 6330(€e) generally provides for
the suspension of the periods of limitation
under section 6502, section 6531, and
section 6532 after the filing of a request
for a CDP hearing under section 6330,
and also provides that levy actions that
are the subject of the requested CDP hear-
ing are suspended during this same
period. A new Q&A G3 is added to the
final regulations to clarify what collection
actions the IRS may take after a request
for a CDP hearing under section 6330 has
been filed.

As set out in Q&A G3 of the fina
regulations, the IRS may file NFTLs for
the tax and tax period covered by the
CDP Notice issued under section 6330,
although such filings may give rise to
issuance of a CDP Notice under section
6320. The IRS also may take enforcement
actions for tax periods and taxes not cov-
ered by a CDP Notice that is the subject
of the CDP hearing requested under sec-
tion 6320. For example, the IRS may file
NFTLs for tax periods or taxes not cov-
ered by the CDP Notice (although such
filings may give rise to issuance of a CDP
Notice under section 6320) and may levy
for those taxes and tax periods if the CDP
requirements under section 6330 as to
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those taxes and tax periods have been sat-
isfied and CDP proceedings, if any, con-
cluded. The IRS further is not prohibited
by section 6330(e) from taking other non-
levy collection actions such as initiating
judicial proceedings to collect the tax
shown on the CDP Notice issued under
section 6330 or from offsetting overpay-
ments from other periods, or of other
taxes, against the tax shown on the CDP
Notice. Moreover, the IRS may levy upon
any state tax refund due the taxpayer, and,
under appropriate circumstances, make
jeopardy levies for the tax and tax periods
covered by the CDP Notice at issue in the
CDP hearing. Finally, section 6330 does
not prohibit the IRS from accepting any
voluntary payments made for the tax and
tax period set out in the CDP Noatice.

Special Analyses

It has been determined that this Trea-
sury decision is not a significant regula-
tory action as defined in Executive Order
12866. Therefore, a regulatory assess-
ment is not required. It has also been
determined that section 553(b) of the
Administrative Procedure Act (5 U.S.C.
chapter 5) does not apply to these regula-
tions and because these regulations do not
impose a collection of information on
small entities, the Regulatory Flexibility
Act (5 U.S.C. chapter 6) does not apply.
Pursuant to section 7805(f) of the Internal
Revenue Code, the preceding temporary
regulation was submitted to the Chief
Counsel for Advocacy of the Small Busi-
ness Administration for comment on its
impact on small business.

Drafting Information

The principal author of this regulation
is Jerome D. Sekula, of the Office of
Associate Chief Counsel, Procedure and
Administration (Collection, Bankruptcy
and Summonses Division).

* k % % %

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 301 is
amended as follows:

PART 301—PROCEDURE AND
ADMINISTRATION
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Paragraph 1. The authority citation for
part 301 continues to read in part as fol-
lows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 301.6330-1 is added
under the undesignated centerheading
“Seizure of Property for Collection of
Taxes” to read as follows:

§ 301.6330-1 Notice and opportunity for
hearing prior to levy.

(a) Notification—(1) In general.
Except as specified in paragraph (a)(2) of
this section, the Commissioner, or his or
her delegate (the Commissioner), will
prescribe procedures to provide persons
upon whose property or rights to property
the IRS intends to levy (hereinafter
referred to as the taxpayer) on or after
January 19, 1999, notice of that intention
and to give them the right to, and the
opportunity for, a pre-levy Collection Due
Process (CDP) hearing with the Internal
Revenue Service (IRS) Office of Appeals
(Appeals). This pre-levy Collection Due
Process Hearing Notice (CDP Notice)
must be given in person, left at the dwell-
ing or usual place of business of the tax-
payer, or sent by certified or registered
mail, return receipt requested, to the tax-
payer's last known address. For further
guidance regarding the definition of last
known address, see § 301.6212-2.

(2) Exceptions—(i) state tax refunds.
Section 6330(f) does not require the
Commissioner to provide the taxpayer
with notification of the taxpayer’s right to
a CDP hearing prior to issuing a levy to
collect state tax refunds owing to the tax-
payer. However, the Commissioner will
prescribe procedures to give the taxpayer
notice of the right to, and the opportunity
for, a CDP hearing with Appeals with
respect to any such levy issued on or after
January 19, 1999, within a reasonable
time after the levy has occurred. The noti-
fication required to be given following a
levy on a state tax refund is referred to as
a post-levy CDP Notice.

(ii) Jeopardy. Section 6330(f) does not
reguire the Commissioner to provide the
taxpayer with notification of the taxpay-
er'sright to a CDP hearing prior to a levy
when there has been a determination that
collection of the tax isin jeopardy. How-
ever, the Commissioner will prescribe
procedures to provide notice of the right
to, and the opportunity for, a CDP hearing
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with Appeals to the taxpayer with respect
to any such levy issued on or after Janu-
ary 19, 1999, within a reasonable time
after the levy has occurred. The notifica-
tion required to be given following a
jeopardy levy also is referred to as post-
levy CDP Notice.

(3) Questions and answers. The ques-
tions and answers illustrate the provisions
of this paragraph (a) as follows:

Q-Al. Who is the person to be notified
under section 63307?

A-A1l. Under section 6330(a)(1), a pre-
levy or post-levy CDP Notice is required
to be given only to the person whose
property or right to property is intended
to be levied upon, or, in the case of alevy
made on a state tax refund or a jeopardy
levy, the person whose property or right
to property was levied upon. The person
described in section 6330(a)(1) is the
same person described in section 6331(a)
—i.e., the person liable to pay the tax due
after notice and demand who refuses or
neglects to pay (referred to here as the
taxpayer). A pre-levy or post-levy CDP
Notice therefore will be given only to the
taxpayer.

Q-A2. Will the IRS give notification to
a known nominee of, a person holding
property of, or a person who holds prop-
erty subject to a lien with respect to, the
taxpayer of the IRS' intention to issue a
levy?

A-A2. No. Such a person is not the
person described in section 6331(a)(1),
but such persons have other remedies.
See A-B5 of paragraph (b)(2) of this sec-
tion.

Q-A3. Will the IRS give notification
for each tax and tax period it intends to
include or has included in a levy issued
on or after January 19, 1999?

A-A3. Yes. The notification of an
intent to levy or of the issuance of ajeop-
ardy or state tax refund levy will specify
each tax and tax period that will be or
was included in the levy.

Q-A4. Will the IRS give notification to
a taxpayer with respect to levies for a tax
and tax period issued on or after January
19, 1999, even though the IRS had issued
a levy prior to January 19, 1999, with
respect to the same tax and tax period?

A-A4. Yes. The IRS will provide
appropriate pre-levy or post-levy notifica-
tion to a taxpayer regarding the first levy
it intends to issue or has issued on or after
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January 19, 1999, with respect to a tax
and tax period, even though it had issued
a levy with respect to that same tax and
tax period prior to January 19, 1999.

Q-A5. When will the IRS provide this
notice?

A-A5. Beginning on January 19, 1999,
the IRS will give a pre-levy CDP Notice
to the taxpayer of the IRS' intent to levy
on property or rights to property, other
than in state tax refund and jeopardy levy
situations, at least 30 days prior to the
first such levy with respect to a tax and
tax period. If the taxpayer has not
received a pre-levy CDP Notice and the
IRS levies on a state tax refund or issues
a jeopardy levy on or after January 19,
1999, the IRS will provide a post-levy
CDP Notice to the taxpayer within a rea-
sonable time after that levy.

Q-A6. What must a pre-levy CDP
Notice include?

A-A6. Pursuant to section 6330(a)(3),
a pre-levy CDP Notice must include, in
simple and nontechnical terms:

(i) The amount of the unpaid tax.

(ii) Notification of the right to request
a CDP hearing.

(iii) A statement that the IRS intends to
levy.

(iv) The taxpayer’s rights with respect
to the levy action, including a brief state-
ment that sets forth—

(A) The statutory provisions relating to
the levy and sale of property;

(B) The procedures applicable to the
levy and sale of property;

(C) The administrative appeas avail-
able to the taxpayer with respect to the
levy and sale and the procedures relating
to those appeals;

(D) The dternatives available to tax-
payers that could prevent levy on the
property (including installment agree-
ments); and

(E) The statutory provisions and the
procedures relating to the redemption of
property and the release of liens on prop-
erty.

Q-A7. What must a post-levy CDP
Notice include?

A-A7. A post-levy CDP Notice must
include, in simple and nontechnical
terms:

(i) The amount of the unpaid tax.

(ii) Notification of the right to request
a CDP hearing.

February 11, 2002

(iii) A statement that the IRS has lev-
ied upon the taxpayer’s state tax refund or
has made a jeopardy levy on property or
rights to property of the taxpayer, as
appropriate.

(iv) The taxpayer’s rights with respect
to the levy action, including a brief state-
ment that sets forth—

(A) The statutory provisions relating to
the levy and sale of property;

(B) The procedures applicable to the
levy and sale of property;

(C) The administrative appeds avail-
able to the taxpayer with respect to the
levy and sale and the procedures relating
to those appeals;

(D) The dternatives available to tax-
payers that could prevent any further lev-
ies on the taxpayer's property (including
installment agreements); and

(E) The statutory provisions and the
procedures relating to the redemption of
property and the release of liens on prop-
erty.

Q-A8. How will this pre-levy or post-
levy notification under section 6330 be
accomplished?

A-A8. The IRS will notify the tax-
payer by means of a pre-levy CDP Notice
or a post-levy CDP Notice, as appropri-
ate. The additional information the IRS is
required to provide, together with Form
12153, Request for a Collection Due Pro-
cess Hearing, will be included with the
CDP Notice.

(i) The IRS may effect delivery of a
pre-levy CDP Natice (and accompanying
meaterials) in one of three ways:

(A) By délivering the notice personally
to the taxpayer.

(B) By leaving the notice at the tax-
payer's dwelling or usua place of busi-
Ness.

(C) By mailing the notice to the tax-
payer at the taxpayer’s last known
address by certified or registered mail,
return receipt requested.

(ii) The IRS may effect delivery of a
post-levy CDP Notice (and accompanying
materials) in one of three ways:

(A) By delivering the notice personally
to the taxpayer.

(B) By leaving the notice at the tax-
payer’s dwelling or usual place of busi-
ness.

(C) By mailing the notice to the tax-
payer at the taxpayer’'s last known
address by certified or registered mail.
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Q-A9. What are the consequences if
the taxpayer does not receive or accept
the notification which was properly left at
the taxpayer’s dwelling or usual place of
business, or properly sent by certified or
registered mail, return receipt requested,
to the taxpayer’'s last known address?

A-A9. Natification properly sent to the
taxpayer’s last known address or left at
the taxpayer’s dwelling or usual place of
business is sufficient to start the 30-day
period within which the taxpayer may
request a CDP hearing. See paragraph (c)
of this section for when a request for a
CDP hearing must be filed. Actual receipt
is not a prerequisite to the validity of the
CDP Notice.

Q-A10. What if the taxpayer does not
receive the CDP Notice because the IRS
did not send that notice by certified or
registered mail to the taxpayer’'s last
known address, or failed to leave it at the
dwelling or usua place of business of the
taxpayer, and the taxpayer fails to request
a CDP hearing with Appeals within the
30-day period commencing the day after
the date of the CDP Notice?

A-A10. When the IRS determines that
it falled properly to provide a taxpayer
with a CDP Notice, it will promptly pro-
vide the taxpayer with a substitute CDP
Notice and provide the taxpayer with an
opportunity to request a CDP hearing.
Substitute CDP Notices are discussed in
Q&A-B3 of paragraph (b)(2) and
Q&A-C8 of paragraph (c)(2) of this sec-
tion.

(4) Examples. The following examples

illustrate the principles of this paragraph
a):
( )Example 1. Prior to January 19, 1999, the IRS
issues a continuous levy on a taxpayer’s wages and
a levy on that taxpayer’s fixed right to future pay-
ments. The IRS is not required to release either levy
on or after January 19, 1999, until the requirements
of section 6343(a)(1) are met. The taxpayer is not
entitled to a CDP Notice or a CDP hearing under
section 6330 with respect to either levy because
both levy actions were initiated prior to January 19,
1999.

Example 2. The same facts as in Example 1,
except the IRS intends to levy upon a taxpayer’'s
bank account on or after January 19, 1999. The tax-
payer is entitled to a pre-levy CDP Notice with
respect to this proposed new levy.

(b) Entitlement to a CDP hearing—(1)
In general. A taxpayer is entitled to one
CDP hearing with respect to the unpaid
tax and tax periods covered by the pre-
levy or post-levy CDP Notice provided to
the taxpayer. The taxpayer must request
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the CDP hearing within the 30-day period
commencing on the day after the date of
the CDP Notice.

(2) Questions and answers. The ques-
tions and answers illustrate the provisions
of this paragraph (b) as follows:

Q-B1. Is the taxpayer entitled to a
CDP hearing where a levy for state tax
refunds is issued on or after January 19,
1999, even though the IRS had previously
issued other levies prior to January 19,
1999, seeking to collect the taxes owed
for the same period?

A-Bl. Yes. The taxpayer is entitled to
a CDP hearing under section 6330 for the
type of tax and tax periods set forth in the
state tax refund levy issued on or after
January 19, 1999.

Q-B2. Is the taxpayer entitled to a
CDP hearing when the IRS, more than 30
days after issuance of a CDP Notice
under section 6330 with respect to the
unpaid tax and periods, provides subse-
guent notice to that taxpayer that the IRS
intends to levy on property or rights to
property of the taxpayer for the same tax
and tax periods shown on the CDP
Notice?

A-B2. No. Under section 6330, only
the first pre-levy or post-levy CDP Notice
with respect to the unpaid tax and tax
periods entitles the taxpayer to request a
CDP hearing. If the taxpayer does not
timely request a CDP hearing with
Appeals following that first notification,
the taxpayer foregoes the right to a CDP
hearing with Appeals and judicia review
of Appeals determination with respect to
levies relating to that tax and tax period.
The IRS generally provides additional
notices or reminders (reminder notifica-
tions) to the taxpayer of its intent to levy
when no collection action has occurred
within 180 days of a proposed levy.
Under such circumstances, a taxpayer
may request an equivalent hearing as
described in paragraph (i) of this section.

Q-B3. When the IRS provides a tax-
payer with a substitute CDP Notice and
the taxpayer timely requests a CDP hear-
ing, is the taxpayer entitled to a CDP
Hearing before Appeals?

A-B3. Yes. Unless the taxpayer pro-
vides the IRS a written withdrawal of the
request that Appeals conduct a CDP hear-
ing, the taxpayer is entitled to a CDP
hearing before Appeals. Following the
hearing, Appeals will issue a Notice of
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Determination, and the taxpayer is
entitled to seek judicial review of that
Notice of Determination.

Q-B4. If the IRS sends a second CDP
Notice under section 6330 (other than a
substitute CDP Notice) for a tax period
and with respect to an unpaid tax for
which a CDP Notice under section 6330
was previously sent, is the taxpayer
entitled to a section 6330 CDP hearing
based on the second CDP Notice?

A-B4. No. The taxpayer is entitled to
only one CDP hearing under section 6330
with respect to the tax and tax period. The
taxpayer must request the CDP hearing
within 30 days of the date of the first
CDP Notice provided for that tax and tax
period.

Q-B5. Will the IRS give pre-levy or
post-levy CDP Notices to known nomi-
nees of, persons holding property of, or
persons holding property subject to alien
with respect to the taxpayer?

A-B5. No. Such person is not the per-
son described in section 6331(a) and is,
therefore, not entitled to a CDP hearing or
an equivalent hearing (as discussed in
paragraph (i) of this section). Such per-
son, however, may seek reconsideration
by the IRS office collecting the tax, assis-
tance from the National Taxpayer Advo-
cate, or an administrative hearing before
Appeals under its Collection Appeals Pro-
gram. However, any such administrative
hearing would not be a CDP hearing
under section 6330 and any determination
or decision resulting from the hearing
would not be subject to judicial review.

(3) Example. The following example
illustrates the principles of this paragraph
b):

( )Exanple. Federal income tax liability for 1997 is
assessed against individual D. D buys an asset and
puts it in individual E's name. The IRS gives D a
CDP Notice of intent to levy with respect to the
1997 tax liability. The IRS will not notify E of its
intent to levy. The IRS is not required to notify E of
its intent to levy athough E holds property of indi-
vidual D. E is not the taxpayer.

(c) Requesting a CDP hearing—(1) In
general. When a taxpayer is entitled to a
CDP hearing under section 6330, the
CDP hearing must be requested during
the 30-day period that commences the
day after the date of the CDP Notice.

(2) Questions and answers. The ques-
tions and answers illustrate the provisions
of this paragraph (c) as follows:

Q-C1. What must a taxpayer do to
obtain a CDP hearing?
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A-CL. (i) The taxpayer must make a
request in writing for a CDP hearing. A
written request in any form which
requests a CDP hearing will be accept-
able. The request must include the tax-
payer’'s name, address, and daytime tele-
phone number, and must be signed by the
taxpayer or the taxpayer’s authorized rep-
resentative and dated. The CDP Notice
should include, when appropriate, a Form
12153, Request for a Collection Due Pro-
cess Hearing, that can be used by the tax-
payer to request a CDP hearing.

(ii) The Form 12153 requests the fol-
lowing information:

(A) The taxpayer's name, address,
daytime telephone number, and taxpayer
identification number (SSN or TIN).

(B) The type of tax involved.

(C) The tax period at issue.

(D) A statement that the taxpayer
requests a hearing with Appeals concern-
ing the proposed collection activity.

(E) The reason or reasons why the tax-
payer disagrees with the proposed collec-
tion action.

(iii) Taxpayers are encouraged to use a
Form 12153 in requesting a CDP hearing
so that the request can be readily identi-
fied and forwarded to Appeals. Taxpayers
may obtain a copy of Form 12153 by
contacting the IRS office that issued the
CDP Notice or by calling, toll-free,
1-800-829-3676.

(iv) The taxpayer may perfect any
timely written request for a CDP hearing,
which otherwise meets the requirements
set forth above and which is made or
alleged to have been made on the taxpay-
er's behalf by the taxpayer’'s spouse or
any other representative, by filing, within
a reasonable time of a request from
Appeals, a signed written affirmation that
the request was originaly submitted on
the taxpayer’s behalf.

Q-C2. Must the request for the CDP
hearing be in writing?

A-C2. Yes. There are severa reasons
why the request for a CDP hearing must
be in writing. The filing of a timely
request for a CDP hearing is the first step
in what may result in a court proceeding.
A written request will provide proof that
the CDP hearing was requested and thus
permit the court to verify that it has juris-
diction over any subsequent appeal of the
Notice of Determination issued by
Appeals. In addition, the receipt of the
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written request will establish the date on
which the periods of limitation under sec-
tion 6502 (relating to collection after
assessment), section 6531 (relating to
crimina prosecutions), and section 6532
(relating to suits) are suspended as a
result of the CDP hearing and any judicial
appeal. Moreover, because the IRS antici-
pates that taxpayers will contact the IRS
office that issued the CDP Notice for fur-
ther information or assistance in filling
out Form 12153, or to attempt to resolve
their liabilities prior to going through the
CDP hearing process, the requirement of
a written request should help prevent any
misunderstanding as to whether a CDP
hearing has been requested. If the infor-
mation requested on Form 12153 is fur-
nished by the taxpayer, the written
request also will help to establish the
issues for which the taxpayer seeks a
determination by Appeals.

Q-C3. When must a taxpayer request a
CDP hearing with respect to a CDP
Notice issued under section 6330?

A-C3. A taxpayer must submit a writ-
ten request for a CDP hearing within the
30-day period commencing the day after
the date of the CDP Notice issued under
section 6330. This period is dightly dif-
ferent from the period for submitting a
written request for a CDP hearing with
respect to a CDP Notice issued under sec-
tion 6320. For a CDP Notice issued under
section 6320, a taxpayer must submit a
written request for a CDP hearing within
the 30-day period commencing the day
after the end of the five business day
period following the filing of the notice
of federal tax lien (NFTL).

Q-C4. How will the timeliness of a
taxpayer’s written request for a CDP
hearing be determined?

A-C4. The rules and regulations under
section 7502 and section 7503 will apply
to determine the timeliness of the taxpay-
er's request for a CDP hearing, if prop-
erly transmitted and addressed as pro-
vided in A-C6 of this paragraph (c)(2).

Q-C5. Is the 30-day period within
which ataxpayer must make a request for
a CDP hearing extended because the tax-
payer resides outside the United States?

A-C5. No. Section 6330 does not
make provision for such a circumstance.
Accordingly, al taxpayers who want a
CDP hearing under section 6330 must
request such a hearing within the 30-day
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period commencing the day after the date
of the CDP Notice.

Q-C6. Where should the written
request for a CDP hearing be sent?

A-C6. The written request for a CDP
hearing must be sent, or hand delivered,
to the IRS office that issued the CDP
Notice at the address indicated on the
CDP Notice. If the address of that office
does not appear on the CDP notice, the
request must be sent, or hand delivered,
to the compliance area director, or his or
her successor, serving the compliance
area in which the taxpayer resides or has
its principal place of business. If the tax-
payer does not have a residence or princi-
pal place of business in the United States,
the request must be sent, or hand deliv-
ered, to the compliance director, Philadel-
phia Submission Processing Center, or his
or her successor. Taxpayers may obtain
the address of the appropriate person to
which the written request should be sent
or hand delivered by calling, toll-free,
1-800-829-1040 and providing their tax-
payer identification number (SSN or
TIN).

Q-C7. What will happen if the tax-
payer does not request a CDP hearing in
writing within the 30-day period com-
mencing on the day after the date of the
CDP Notice issued under section 63307?

A-C7. If the taxpayer does not request
a CDP hearing with Appeals within the
30-day period commencing the day after
the date of the CDP Notice, the taxpayer
will forego the right to a CDP hearing
under section 6330 with respect to the
unpaid tax and tax periods shown on the
CDP Notice. The taxpayer may, however,
request an equivalent hearing. See para-
graph (i) of this section.

Q-C8. When must a taxpayer request a
CDP hearing with respect to a substitute
CDP Notice?

A-C8. A CDP hearing with respect to a
substitute CDP Notice must be requested
in writing by the taxpayer prior to the end
of the 30-day period commencing the day
after the date of the substitute CDP
Notice.

Q-C9. Can taxpayers attempt to
resolve the matter of the proposed levy
with an officer or employee of the IRS
office collecting the tax liability stated on
the CDP Notice either before or after
requesting a CDP hearing?
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A-C9. Yes. Taxpayers are encouraged
to discuss their concerns with the IRS
office collecting the tax, either before or
after they request a CDP hearing. If such
a discussion occurs before a request is
made for a CDP hearing, the matter may
be resolved without the need for Appeals
consideration. However, these discussions
do not suspend the running of the 30-day
period within which the taxpayer is
required to request a CDP hearing, nor do
they extend that 30-day period. If discus-
sions occur after the request for a CDP
hearing is filed and the taxpayer resolves
the matter with the IRS office collecting
the tax, the taxpayer may withdraw in
writing the request that a CDP hearing be
conducted by Appeals. The taxpayer can
also waive in writing some or all of the
requirements regarding the contents of
the Notice of Determination.

(3) Examples. The following examples

illustrate the principles of this paragraph
(©):

Example 1. The IRS mails a CDP Notice of
intent to levy to individual A’s last known address
on June 24, 1999. Individual A has until July 26,
1999, a Monday, to request a CDP hearing. The
30-day period within which individual A may
request a CDP hearing begins on June 25, 1999.
Because the 30-day period expires on July 24, 1999,
a Saturday, individual A’s written request for a CDP
hearing will be considered timely if it is properly
transmitted and addressed to the IRS in accordance
with section 7502 and the regulations thereunder no
later than July 26, 1999.

Example 2. Same facts as in Example 1, except
that individual A is on vacation, outside the United
States, or otherwise does not receive or read the
CDP Notice until July 19, 1999. As in Example 1,
individual A has until July 26, 1999, to request a
CDP hearing. If individual A does not request a
CDP hearing, individual A may request an equiva
lent hearing as to the levy at a later time. The tax-
payer should make a request for an equivalent hear-
ing at the earliest possible time.

Example 3. Same facts as in Example 2, except
that individual A does not receive or read the CDP
Notice until after July 26, 1999, and does not
request a hearing by July 26, 1999. Individua A is
not entitted to a CDP hearing. Individual A may
request an equivalent hearing as to the levy at alater
time. The taxpayer should make a request for an
equivalent hearing at the earliest possible time.

Example 4. Same facts as in Example 1, except
the IRS determines that the CDP Notice mailed on
June 24, 1999, was not mailed to individua A’s last
known address. As soon as practicable after making
this determination, the IRS will mail a substitute
CDP Notice to individual A at individual A’s last
known address, hand deliver the substitute CDP
Notice to individual A, or leave the substitute CDP
Notice at individual A’'s dwelling or usual place of
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business. Individual A will have 30 days commenc-
ing on the day after the date of the substitute CDP
Notice within which to request a CDP hearing.

(d) Conduct of CDP hearing—(1) In
general. If a taxpayer requests a CDP
hearing under section 6330(a)(3)(B) (and
does not withdraw that request), the CDP
hearing will be held with Appeals. The
taxpayer is entitled to only one CDP hear-
ing under section 6330 with respect to the
unpaid tax and tax periods shown on the
CDP Notice. To the extent practicable, the
CDP hearing requested under section
6330 will be held in conjunction with any
CDP hearing the taxpayer requests under
section 6320. A CDP hearing will be con-
ducted by an employee or officer of
Appeals who, prior to the first CDP hear-
ing under section 6320 or section 6330,
has had no involvement with respect to
the tax for the tax periods to be covered
by the hearing, unless the taxpayer
waives this requirement.

(2) Questions and answers. The ques-
tions and answers illustrate the provisions
of this paragraph (d) as follows:

Q-D1. Under what circumstances can
ataxpayer receive more than one pre-levy
CDP hearing under section 6330 with
respect to a tax period?

A-D1. The taxpayer may receive more
than one CDP pre-levy hearing under sec-
tion 6330 with respect to a tax period
where the tax involved is a different type
of tax (for example, an employment tax
liahility, where the original CDP hearing
for the tax period involved an income tax
liahility), or where the same type of tax
for the same period is involved, but
where the amount of the unpaid tax has
changed as a result of an additional
assessment of tax (not including interest
or penalties) for that period or an addi-
tional accuracy-related or filing-
delinquency penaty has been assessed.
The taxpayer is not entitled to another
CDP hearing under section 6330 if the
additional assessment represents accruals
of interest, accruals of penalties, or both.

Q-D2. Will a CDP hearing with
respect to one tax period be combined
with a CDP hearing with respect to
another tax period?

A-D2. To the extent practicable, a
CDP hearing with respect to one tax
period shown on a CDP Naotice will be
combined with any and all other CDP
hearings which the taxpayer has
requested.
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Q-D3. Will a CDP hearing under sec-
tion 6330 be combined with a CDP hear-
ing under section 63207

A-D3. To the extent it is practicable, a
CDP hearing under section 6330 will be
held in conjunction with a CDP hearing
under section 6320.

Q-D4. What is considered to be prior
involvement by an employee or officer of
Appeals with respect to the tax and tax
period or periods involved in the hearing?

A-D4. Prior involvement by an
employee or officer of Appeals includes
participation or involvement in an
Appeals hearing (other than a CDP hear-
ing held under either section 6320 or sec-
tion 6330) that the taxpayer may have had
with respect to the tax and tax periods
shown on the CDP Notice.

Q-D5. How can a taxpayer waive the
requirement that the officer or employee
of Appeals have no prior involvement
with respect to the tax and tax period or
periods involved in the CDP hearing?

A-D5. The taxpayer must sign a writ-
ten waiver.

Q-D6. How are CDP hearings con-
ducted?

A-D6. The formal hearing procedures
required under the Administrative Proce-
dure Act, 5 U.S.C. 551 et seqg., do not
apply to CDP hearings. CDP hearings are
much like Collection Appeal Program
(CAP) hearings in that they are informal
in nature and do not require the Appeals
officer or employee and the taxpayer, or
the taxpayer’'s representative, to hold a
face-to-face meeting. A CDP hearing
may, but is not required to, consist of a
face-to-face meeting, one or more written
or oral communications between an
Appeals officer or employee and the tax-
payer or the taxpayer’s representative, or
some combination thereof. A transcript or
recording of any face-to-face meeting or
conversation between an Appeals officer
or employee and the taxpayer or the tax-
payer’s representative is not required. The
taxpayer or the taxpayer’s representative
does not have the right to subpoena and
examine witnesses at a CDP hearing.

Q-D7. If a taxpayer wants a face-to-
face CDP hearing, where will it be held?

A-D7. The taxpayer must be offered
an opportunity for a hearing at the
Appeals office closest to taxpayer’s resi-
dence or, in the case of a business tax-
payer, the taxpayer’'s principal place of
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business. If that is not satisfactory to the
taxpayer, the taxpayer will be given an
opportunity for a hearing by correspon-
dence or by telephone. If that is not satis-
factory to the taxpayer, the Appeals
officer or employee will review the tax-
payer's request for a CDP hearing, the
case file, any other written communica-
tions from the taxpayer (including written
communications, if any, submitted in con-
nection with the CDP hearing), and any
notes of any oral communications with
the taxpayer or the taxpayer’'s representa-
tive. Under such circumstances, review of
those documents will constitute the CDP
hearing for the purposes of section
6330(b).

(e) Matters considered at CDP
hearing—(1) In general. Appeals has the
authority to determine the validity, suffi-
ciency, and timeliness of any CDP Notice
given by the IRS and of any request for a
CDP hearing that is made by a taxpayer.
Prior to issuance of a determination, the
hearing officer is required to obtain veri-
fication from the IRS office collecting the
tax that the requirements of any appli-
cable law or administrative procedure
have been met. The taxpayer may raise
any relevant issue relating to the unpaid
tax at the hearing, including appropriate
spousal defenses, challenges to the appro-
priateness of the proposed collection
action, and offers of collection alterna-
tives. The taxpayer also may raise chal-
lenges to the existence or amount of the
tax liability specified on the CDP Notice
for any tax period shown on the CDP
Notice if the taxpayer did not receive a
statutory notice of deficiency for that tax
liability or did not otherwise have an
opportunity to dispute that tax liability.
Finaly, the taxpayer may not raise an
issue that was raised and considered at a
previous CDP hearing under section 6320
or in any other previous administrative or
judicial proceeding if the taxpayer partici-
pated meaningfully in such hearing or
proceeding. Taxpayers will be expected to
provide al relevant information requested
by Appeals, including financial state-
ments, for its consideration of the facts
and issues involved in the hearing.

(2) Spousal defenses. A taxpayer may
raise any appropriate spousal defenses at
a CDP hearing unless the Commissioner
has already made a final determination as
to spousal defenses in a statutory notice
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of deficiency or final determination letter.
To claim a spousal defense under section
66 or section 6015, the taxpayer must do
S0 in writing according to rules prescribed
by the Commissioner or the Secretary.
Spousal defenses raised under sections 66
and 6015 in a CDP hearing are governed
in al respects by the provisions of sec-
tions 66 and section 6015 and the regula-
tions and procedures thereunder.

(3) Questions and answers. The ques-
tions and answers illustrate the provisions
of this paragraph (e) as follows:

Q-E1. What factors will Appeas con-
sider in making its determination?

A-E1. Appeds will consider the fol-
lowing matters in making its determina-
tion:

(i) Whether the IRS met the require-
ments of any applicable law or adminis-
trative procedure.

(ii) Any issues appropriately raised by
the taxpayer relating to the unpaid tax.

(iii) Any appropriate spousal defenses
raised by the taxpayer.

(iv) Any challenges made by the tax-
payer to the appropriateness of the pro-
posed collection action.

(v) Any offers by the taxpayer for col-
lection aternatives.

(vi) Whether the proposed collection
action balances the need for the efficient
collection of taxes and the legitimate con-
cern of the taxpayer that any collection
action be no more intrusive than neces-
sary.

Q-E2. When is a taxpayer entitled to
challenge the existence or amount of the
tax liability specified in the CDP Notice?

A-E2. A taxpayer is entitled to chal-
lenge the existence or amount of the tax
liability specified in the CDP Noticeif the
taxpayer did not receive a statutory notice
of deficiency for such liability or did not
otherwise have an opportunity to dispute
such liability. Receipt of a statutory
notice of deficiency for this purpose
means receipt in time to petition the Tax
Court for a redetermination of the defi-
ciency asserted in the notice of defi-
ciency. An opportunity to dispute a liabil-
ity includes a prior opportunity for a
conference with Appeals that was offered
either before or after the assessment of
the liability.

Q-E3. Are spousal defenses subject to
the limitations imposed under section
6330(c)(2)(B) on a taxpayer’s right to

February 11, 2002

challenge the tax liability specified in the
CDP Notice at a CDP hearing?

A-E3. The limitations imposed under
section 6330(c)(2)(B) do not apply to
spousal defenses. When a taxpayer asserts
a spousal defense, the taxpayer is not dis-
puting the amount or existence of the
liability itself, but asserting a defense to
the liability which may or may not be dis-
puted. A spousal defense raised under
section 66 or section 6015 is governed by
section 66 or section 6015 and the regu-
lations and procedures thereunder. Any
limitation under those sections, regula-
tions, and procedures therefore will apply.

Q-E4. May a taxpayer raise at a CDP
hearing a spousa defense under section
66 or section 6015 if that defense was
raised and considered administratively
and the Commissioner has issued a statu-
tory notice of deficiency or final determi-
nation letter addressing the spousal
defense?

A-E4. No. A taxpayer is precluded
from raising a spousal defense at a CDP
hearing when the Commissioner has
made a final determination (under section
66 or section 6015) as to spousal defenses
in afina determination letter or statutory
notice of deficiency. However, a taxpayer
may raise spousal defenses in a CDP
hearing when the taxpayer has previously
raised spousal defenses, but the Commis-
sioner has not yet made afinal determina-
tion regarding this issue.

Q-E5. May a taxpayer raise at a CDP
hearing a spousal defense under section
66 or section 6015 if that defense was
raised and considered in a prior judicial
proceeding that has become final?

A-E5. No. A taxpayer is precluded by
the doctrine of res judicata and by the
specific limitations under section 66 or
section 6015 from raising a spousal
defense in a CDP hearing under these cir-
cumstances.

Q-E6. What collection alternatives are
available to the taxpayer?

A-E6. Collection alternatives would
include, for example, a proposal to with-
hold the proposed or future collection
action in circumstances that will facilitate
the collection of the tax liability, an
installment agreement, an offer-in-
compromise, the posting of a bond, or the
substitution of other assets.

Q-E7. What issues may a taxpayer
raise in a CDP hearing under section 6330
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if the taxpayer previously received a
notice under section 6320 with respect to
the same tax and tax period and did not
request a CDP hearing with respect to that
notice?

A-E7. The taxpayer may raise appro-
priate spousal defenses, challenges to the
appropriateness of the proposed collec-
tion action, and offers of collection alter-
natives. The existence or amount of the
tax liability for the tax for the tax period
specified in the CDP Notice may be chal-
lenged only if the taxpayer did not
already have an opportunity to dispute
that tax liability. Where the taxpayer pre-
vioudly received a CDP Notice under sec-
tion 6320 with respect to the same tax
and tax period and did not request a CDP
hearing with respect to that earlier CDP
Notice, the taxpayer already had an
opportunity to dispute the existence or
amount of the underlying tax liability.

Q-E8. How will Appeals issue its
determination?

A-E8. (i) Taxpayers will be sent a
dated Notice of Determination by certi-
fied or registered mail. The Notice of
Determination will set forth Appeals
findings and decisions. It will state
whether the IRS met the requirements of
any applicable law or administrative pro-
cedure; it will resolve any issues appro-
priately raised by the taxpayer relating to
the unpaid tax; it will include a decision
on any appropriate spousal defenses
raised by the taxpayer; it will include a
decision on any challenges made by the
taxpayer to the appropriateness of the col-
lection action; it will respond to any
offers by the taxpayer for collection alter-
natives; and it will address whether the
proposed collection action represents a
balance between the need for the efficient
collection of taxes and the |egitimate con-
cern of the taxpayer that any collection
action be no more intrusive than neces-
sary. The Notice of Determination will
also set forth any agreements that Appeals
reached with the taxpayer, any relief
given the taxpayer, and any actions the
taxpayer or the IRS are required to take.
Lastly, the Notice of Determination will
advise the taxpayer of the taxpayer’s right
to seek judicial review within 30 days of
the date of the Notice of Determination.

(il) Because taxpayers are encouraged
to discuss their concerns with the IRS
office collecting the tax, certain matters
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that might have been raised at a CDP
hearing may be resolved without the need
for Appeals consideration. Unless, as a
result of these discussions, the taxpayer
agrees in writing to withdraw the request
that Appeals conduct a CDP hearing,
Appeals will till issue a Notice of Deter-
mination, but the taxpayer can waive in
writing Appeals' consideration of some or
all of the matters it would otherwise con-
sider in making its determination.

Q-EO9. Is there a period of time within
which Appeals must conduct a CDP hear-
ing or issue a Notice of Determination?

A-E9. No. Appeals will, however,
attempt to conduct a CDP hearing and
issue a Notice of Determination as expe-
ditiously as possible under the circum-
stances.

Q-E10. Why is the Notice of Determi-
nation and its date important?

A-E10. The Notice of Determination
will set forth Appeals findings and deci-
sions with respect to the matters set forth
in A-E1 of this paragraph (e)(3). The
30-day period within which the taxpayer
is permitted to seek judicial review of
Appeals determination commences the
day after the date of the Notice of Deter-
mination.

Q-E11. If an Appeals officer considers
the merits of a taxpayer’'s liability in a
CDP hearing when the taxpayer had pre-
viously received a statutory notice of
deficiency or otherwise had an opportu-
nity to dispute the liability prior to the
issuance of a notice of intention to levy,
will the Appeals officer’s determination
regarding those liability issues be consid-
ered part of the Notice of Determination?

A-E11. No. An Appeals officer may
consider the existence and amount of the
underlying tax liability as a part of the
CDP hearing only if the taxpayer did not
receive a statutory notice of deficiency
for the tax liability in question or other-
wise have a prior opportunity to dispute
the tax liability. Similarly, an Appeals
officer may not consider any other issue
if the issue was raised and considered at
a previous hearing under section 6320 or
in any other previous administrative or
judicial proceeding in which the person
seeking to raise the issue meaningfully
participated. In the Appeals officer’s sole
discretion, however, the Appeals officer
may consider the existence or amount of
the underlying tax liability, or such other
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precluded issues, at the same time as the
CDP hearing. Any determination, how-
ever, made by the Appeals officer with
respect to such a precluded issue shall not
be treated as part of the Notice of Deter-
mination issued by the Appeals officer
and will not be subject to any judicia
review. Because any decision made by
the Appeals officer on such precluded
issues is not properly a part of the CDP
hearing, such decisions are not required
to appear in the Notice of Determination
issued following the hearing. Even if a
decision concerning such precluded
issues is referred to in the Notice of
Determination, it is not reviewable by a
district court or the Tax Court because the
precluded issue is not properly part of the
CDP hearing.

(4) Examples. The following examples
illustrate the principles of this paragraph
(e):

Example 1. The IRS sends a statutory notice of
deficiency to the taxpayer at his last known address
asserting a deficiency for the tax year 1995. The
taxpayer receives the notice of deficiency in time to
petition the Tax Court for a redetermination of the
asserted deficiency. The taxpayer does not timely
file a petition with the Tax Court. The taxpayer is
precluded from challenging the existence or amount
of the tax liability in a subsequent CDP hearing.

Example 2. Same facts as in Example 1, except
the taxpayer does not receive the notice of defi-
ciency in time to petition the Tax Court and did not
have another prior opportunity to dispute the tax
ligbility. The taxpayer is not precluded from chal-
lenging the existence or amount of the tax liability
in a subsequent CDP hearing.

Example 3. The IRS properly assesses a trust
fund recovery penalty against the taxpayer. The IRS
offers the taxpayer the opportunity for a conference
with Appeals at which the taxpayer would have the
opportunity to dispute the assessed liability. The tax-
payer declines the opportunity to participate in such
a conference. The taxpayer is precluded from chal-
lenging the existence or amount of the tax liability
in a subsequent CDP hearing.

(f) Judicial review of Notice of
Determination—(1) In general. Unless
the taxpayer provides the IRS a written
withdrawal of the request that Appeals
conduct a CDP hearing, Appeals is
required to issue a Notice of Determina-
tion in al cases where a taxpayer has
timely requested a CDP hearing. The tax-
payer may appeal such determinations
made by Appeals within the 30-day
period commencing the day after the date
of the Notice of Determination to the Tax
Court or a district court of the United
States, as appropriate.
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(2) Questions and answers. The ques-
tions and answers illustrate the provisions
of this paragraph (f) as follows:

Q-F1. What must a taxpayer do to
obtain judicia review of a Notice of
Determination?

A-F1. Subject to the jurisdictional
limitations described in A-F2, the tax-
payer must, within the 30-day period
commencing the day after the date of the
Notice of Determination, appeal the
determination by Appeals to the Tax
Court or to a district court of the United
States.

Q-F2. With respect to the relief avail-
able to the taxpayer under section 6015,
what is the time frame within which a
taxpayer may seek Tax Court review of
Appeals determination following a CDP
hearing?

A-F2. If the taxpayer seeks Tax Court
review not only of Appeals denia of
relief under section 6015, but also of
relief with respect to other issues raised in
the CDP hearing, the taxpayer should
request Tax Court review within the
30-day period commencing the day after
the date of the Notice of Determination.
If the taxpayer only seeks Tax Court
review of Appeals denia of relief under
section 6015, the taxpayer should request
review by the Tax Court, as provided by
section 6015(e), within 90 days of
Appeals’ determination. If a request for
Tax Court review is filed after the 30-day
period for seeking judicial review under
section 6330, then only the taxpayer’'s
section 6015 claims may be reviewable
by the Tax Court.

Q-F3. Where should a taxpayer direct
a request for judicial review of a Notice
of Determination?

A-F3. If the Tax Court would have
jurisdiction over the type of tax specified
in the CDP Notice (for example, income
and estate taxes), then the taxpayer must
seek judicia review by the Tax Court. If
the tax liability arises from a type of tax
over which the Tax Court would not have
jurisdiction, then the taxpayer must seek
judicial review by a district court of the
United States in accordance with Title 28
of the United States Code.

Q-F4. What happens if the taxpayer
timely appeals Appeals determination to
the incorrect court?

A-F4. If the court to which the tax-
payer directed a timely appea of the
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Notice of Determination determines that
the appeal was to the incorrect court
(because of jurisdictional, venue or other
reasons), the taxpayer will have 30 days
after the court’s determination to that
effect within which to file an appeal to
the correct court.

Q-F5. What issue or issues may the
taxpayer raise before the Tax Court or
before a district court if the taxpayer dis-
agrees with the Notice of Determination?

A-F5. In seeking Tax Court or district
court review of Appeals’ Notice of Deter-
mination, the taxpayer can only ask the
court to consider an issue that was raised
in the taxpayer’'s CDP hearing.

(g) Effect of request for CDP hearing
and judicial review on periods of limita-
tion and collection activity—(1) In gen-
eral. The periods of limitation under sec-
tion 6502 (relating to collection after
assessment), section 6531 (relating to
criminal prosecutions), and section 6532
(relating to suits) are suspended until the
date the IRS receives the taxpayer’s writ-
ten withdrawal of the request for a CDP
hearing by Appeals or the determination
resulting from the CDP hearing becomes
final by expiration of the time for seeking
judicial review or the exhaustion of any
rights to appeals following judicial
review. In no event shall any of these
periods of limitation expire before the
90th day after the date on which the IRS
receives the taxpayer’s written with-
drawal of the request that Appeas con-
duct a CDP hearing or the Notice of
Determination with respect to such hear-
ing becomes final upon either the expira-
tion of the time for seeking judicial
review or upon exhaustion of any rights
to appeals following judicial review.

(2) Questions and answers. The ques-
tions and answers illustrate the provisions
of this paragraph (g) as follows:

Q-GL1. For what period of time will the
periods of limitation under section 6502,
section 6531, and section 6532 remain
suspended if the taxpayer timely requests
a CDP hearing concerning a pre-levy or
post-levy CDP Notice?

A-G1. The suspension period com-
mences on the date the IRS receives the
taxpayer’s written request for a CDP hear-
ing. The suspension period continues
until the IRS receives a written with-
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drawal by the taxpayer of the request for
a CDP hearing or the Notice of Determi-
nation resulting from the CDP hearing
becomes final upon either the expiration
of the time for seeking judicia review or
upon exhaustion of any rights to appeals
following judicia review. In no event
shall any of these periods of limitation
expire before the 90th day after the day
on which there is a fina determination
with respect to such hearing. The periods
of limitation that are suspended under
section 6330 are those which apply to the
taxes and the tax period or periods to
which the CDP Notice relates.

Q-G2. For what period of time will the
periods of limitation under section 6502,
section 6531, and section 6532 be sus-
pended if the taxpayer does not request a
CDP hearing concerning the CDP Notice,
or the taxpayer requests a CDP hearing,
but his request is not timely?

A-G2. Under either of these circum-
stances, section 6330 does not provide for
a suspension of the periods of limitation.

Q-G3. What, if any, enforcement
actions can the IRS take during the sus-
pension period?

A-G3. Section 6330(e) provides for
the suspension of the periods of limitation
discussed in paragraph (g)(1) of these
regulations. Section 6330(€) also provides
that levy actions that are the subject of
the requested CDP hearing under that sec-
tion shall be suspended during the same
period. The IRS, however, may levy for
other taxes and periods not covered by
the CDP Notice if the CDP requirements
under section 6330 for those taxes and
periods have been satisfied. The IRS aso
may file NFTLs for tax periods and taxes,
whether or not covered by the CDP
Notice issued under section 6330, and
may take other non-levy collection
actions such as initiating judicial proceed-
ings to collect the tax shown on the CDP
Notice or offsetting overpayments from
other periods, or of other taxes, against
the tax shown on the CDP Notice. More-
over, the provisions in section 6330 do
not apply when the IRS levies for the tax
and tax period shown on the CDP Notice
to collect a state tax refund due the tax-
payer, or determines that collection of the
tax is in jeopardy. Finally, section 6330
does not prohibit the IRS from accepting
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any voluntary payments made for the tax
and tax period stated on the CDP Notice.

(3) Examples. The following examples
illustrate the principles of this paragraph
(9):

Example 1. The period of limitation under sec-
tion 6502 with respect to the taxpayer’s tax period
listed in the CDP Notice will expire on August 1,
1999. The IRS sent a CDP Notice to the taxpayer on
April 30, 1999. The taxpayer timely requested a
CDP hearing. The IRS received this request on May
15, 1999. Appeals sends the taxpayer its determina-
tion on June 15, 1999. The taxpayer timely seeks
judicial review of that determination. The period of
limitation under section 6502 would be suspended
from May 15, 1999, until the determination result-
ing from that hearing becomes final by expiration of
the time for seeking review or reconsideration
before the appropriate court, plus 90 days.

Example 2. Same facts as in Example 1, except
the taxpayer does not seek judicial review of
Appeals’ determination. Because the taxpayer
requested the CDP hearing when fewer than 90 days
remained on the period of limitation, the period of
limitation will be extended to October 13, 1999 (90
days from July 15, 1999).

(h) Retained jurisdiction of Appeals—
(1) In general. The Appeals office that
makes a determination under section
6330 retains jurisdiction over that deter-
mination, including any subsequent
administrative hearings that may be
requested by the taxpayer regarding lev-
ies and any collection actions taken or
proposed with respect to Appeals deter-
mination. Once a taxpayer has exhausted
his other remedies, Appeals retained
jurisdiction permits it to consider whether
a change in the taxpayer’s circumstances
affects its original determination. Where a
taxpayer alleges a change in circum-
stances that affects Appeals’ original
determination, Appeals may consider
whether changed circumstances warrant a
change in its earlier determination.

(2) Questions and answers. The ques-
tions and answers illustrate the provisions
of this paragraph (h) as follows:

Q-H1. Are the periods of limitation
suspended during the course of any sub-
sequent Appeals consideration of the mat-
ters raised by a taxpayer when the tax-
payer invokes the retained jurisdiction of
Appeals under section 6330(d)(2)(A) or
(B)?

A-H1. No. Under section 6330(b)(2), a
taxpayer is entitled to only one CDP hear-
ing under section 6330 with respect to the
tax and tax periods specified in the CDP
Notice. Any subsequent consideration by
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Appeals pursuant to its retained jurisdic-
tion is not a continuation of the origina
CDP hearing and does not suspend the
periods of limitation.

Q-H2. Is a decision of Appeals result-
ing from a retained jurisdiction hearing
appealable to the Tax Court or a district
court?

A-H2. No. As discussed in A-H1, a
taxpayer is entitled to only one CDP hear-
ing under section 6330 with respect to the
tax and tax period or periods specified in
the CDP Notice. Only determinations
resulting from CDP hearings are appesl-
able to the Tax Court or a district court.

(i) Equivalent hearing—(1) In general.
A taxpayer who fails to make a timely
request for a CDP hearing is not entitled
to a CDP hearing. Such a taxpayer may
nevertheless request an administrative
hearing with Appeals, which is referred to
herein as an “equivalent hearing.” The
equivalent hearing will be held by
Appeals and generally will follow
Appeals procedures for a CDP hearing.
Appeals will not, however, issue a Notice
of Determination. Under such circum-
stances, Appeals will issue a Decision
Letter.

(2) Questions and answers. The ques-
tions and answers illustrate the provisions
of this paragraph (i) as follows:

Q-11. What issues will Appeals con-
sider at an equivaent hearing?

A-11. In an equivalent hearing,
Appeals will consider the same issues that
it would have considered at a CDP hear-
ing on the same matter.

Q-12. Are the periods of limitation
under sections 6502, 6531, and 6532 sus-
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pended if the taxpayer does not timely
request a CDP hearing and is subse-
quently given an equivalent hearing?

A-12. No. The suspension period pro-
vided for in section 6330(e) relates only
to hearings requested within the 30-day
period that commences the day following
the date of the pre-levy or post-levy CDP
Notice, that is, CDP hearings.

Q-13. Will collection action be sus-
pended if ataxpayer requests and receives
an equivalent hearing?

A-13. Collection action is not required
to be suspended. Accordingly, the deci-
sion to take collection action during the
pendency of an equivalent hearing will be
determined on a case-by-case basis.
Appeals may request the IRS office with
responsibility for collecting the taxes to
suspend all or some collection action or
to take other appropriate action if it deter-
mines that such action is appropriate or
necessary under the circumstances.

Q-14. What will the Decision Letter
state?

A-l14. The Decision Letter will gener-
aly contain the same information as a
Notice of Determination.

Q-I5. Will ataxpayer be able to obtain
court review of a decision made by
Appeals with respect to an equivalent
hearing?

A-I5. Section 6330 does not authorize
a taxpayer to appeal the decision of
Appeals with respect to an equivalent
hearing. A taxpayer may under certain
circumstances be able to seek Tax Court
review of Appeals denial of relief under
section 6015. Such review must be sought
within 90 days of the issuance of
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Appeas determination on those issues,
as provided by section 6015(e).

(j) Effective date. This section is appli-
cable with respect to any levy which
occurs on or after January 19, 1999.

§ 301.6330-1T [Removed]

Par. 3. Section 301.6330-1T is
removed.

Robert E. Wenzel,

Deputy Commissioner of

Internal Revenue.
Approved January 14, 2002

Mark A. Weinberger,
Assistant Secretary of the
Treasury (Tax Policy).

(Filed by the Office of the Federal Register on Janu-
ary 17, 2002, 8:45 am., and published in the issue
of the Federal Register for January 18, 2002, 67 F.R.
2549)

Section 7520.—Valuation
Tables

The adjusted applicable federa short-term, mid-
term, and long-term rates are set forth for the month
of February 2002. See Rev. Rul. 2002-5, page 461.

Section 7872.—Treatment of
Loans with Below-Market
Interest Rates

The adjusted applicable federal short-term, mid-
term, and long-term rates are set forth for the month
of February 2002. See Rev. Rul. 2002-5, page 461.
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Part lll. Administrative, Procedural, and Miscellaneous

Relief in Connection With
Employee Benefit Plans
Because of the September
11, 2001, Terrorist Attack

Notice 2002-7

I. PURPOSE

The Internal Revenue Service, the
Department of Labor’'s Pension and Wel-
fare Benefits Administration (“PWBA”")
and the Pension Benefit Guaranty Corpo-
ration (“PBGC") provide relief in connec-
tion with employee benefit plans because
of the September 11, 2001, terrorist
attack.

This notice supplements and expands
the tax relief granted by the Service under
§ 7508A of the Internal Revenue Code
(“Code”) in Notice 2001-61 (200140
I.R.B. 305) and Notice 2001-68
(2001-47 1.R.B. 504) for taxpayers
affected by the September 11, 2001, ter-
rorist attack (“Terrorist Attack”). On
January 23, 2002, the President signed
into law the Victims of Terrorism Tax
Relief Act of 2001 (the “Act”). Section
112 of the Act amended § 7508A of the
Code to provide that, in the case of a pen-
sion or other employee benefit plan, or
any sponsor, administrator, participant,
beneficiary, or other person with respect
to such plan, affected by a Presidentialy
declared disaster or a terroristic or mili-
tary action, the Secretary of the Treasury
may prescribe a period of up to 1 year
which may be disregarded in determining
the date by which any action is required
or permitted to be completed. No plan
shall be treated as failing to be operated
in accordance with its terms solely
because the plan disregards any period by
reason of such relief. Section 112 of the
Act made parallel changes to Titles | and
IV of the Employee Retirement Security
Act of 1974, Pub. L. No. 93-406
(“ERISA™).

1. BACKGROUND

Section 412(a) of the Code and
§ 302(a) of ERISA provide that, in order
for a plan to meet the minimum funding
standards of the Code and ERISA, the
plan must not have an accumulated fund-
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ing deficiency as of the end of each plan
year. Section 412(c)(10) of the Code and
§ 302(c)(10) of ERISA provide that, for
purposes of satisfying the minimum fund-
ing requirements of the Code and ERISA,
any contributions for a plan year made by
an employer by the end of the 8“2-month
period following the end of such plan
year are deemed to have been made on
the last day of the year.

Section 412(d) of the Code and § 303
of ERISA provide for waivers of the
minimum funding requirements in the
event of temporary substantial business
hardship. In order for a plan other than a
multiemployer plan to receive such a
waiver, § 412(d)(4) of the Code and
§ 303(d)(1) of ERISA provide that an
application for such a waiver must be
submitted no later than the 15th day of
the 3rd month beginning after the close of
the plan year for which the waiver is
sought. Thus, for example, in order for a
plan to receive a waiver of the minimum
funding requirements for the plan year
ending on December 31, 2000, the spon-
sor of the plan must have submitted an
application by March 15, 2001.

Section 412(m)(1) of the Code and
8§ 302(e)(1) of ERISA require that, with
respect to certain plans with a funded cur-
rent liability percentage of less than 100
percent, a higher rate of interest be
charged on any unpaid required quarterly
installments. Section 412(m)(5) of the
Code and 8§ 302(¢)(5) of ERISA increase
the required quarterly installments to the
amount needed to prevent a liquidity
shortfall (as defined in those sections).
For a plan with a calendar-year plan year,
the due dates for the required installments
for the 2001 calendar year are April 15,
2001, July 15, 2001, October 15, 2001,
and January 15, 2002.

Section 412(n)(1) of the Code and
8§ 302(f)(1) of ERISA provide that, with
respect to certain plans with a funded cur-
rent liability percentage of less than 100
percent, if the required installments or
any other payment required under those
sections are not made to the plan before
the due date for such installment or other
payment, and if the aggregate unpaid bal-
ance of such installments or other pay-
ments exceeds $1,000,000, then there
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shall be a lien in favor of the plan. The
lien may be perfected by the PBGC.
Under the PBGC's premium regula-
tions, contributions may be taken into
account for determining a plan’s
unfunded vested benefits for a premium
payment year or a plan’s entitlement to
the full funding limit exemption from the
variable-rate premium for a premium
payment year if the contributions (1) are
for a plan year before the premium pay-
ment year and (2) are made on or before
the earlier of (@) the due date for payment
of the variable-rate premium or (b) the
date the variable-rate premium is paid (29
CFR 88 4006.4(b)(2)(iv) and 4006.5(a)

(5)-
1. RELIEF

A. For dl plans:

1. If the dates described in
§ 412(c)(10) or 412(m) of the Code and
§ 302(c)(10) or 302(e) of ERISA for mak-
ing contributions fell within the period
beginning on September 11, 2001, and
ending on September 23, 2001, then the
date such contributions must be made is
postponed to September 24, 2001.

2. If the date described in § 412(d)(4)
of the Code and & 303(d)(1) of ERISA for
applying for a waiver fell within the
period beginning on March 15, 2001, and
ending on February 28, 2002, then the
date such waiver must be applied for is
postponed to March 1, 2002.

B. In addition to the relief in Section
I11.A., above, for plans that are directly
affected by the Terrorist Attack, if the
date described in § 412(c)(10) or 412(m)
of the Code and § 302(c)(10) or 302(e) of
ERISA for making contributions fell
within the period beginning on September
11, 2001, and ending on February 11,
2002, then the date such contributions
must be made is postponed to February
12, 2002.

C. For purposes of the notice, a plan
will be considered to be directly affected
by the Terrorist Attack if any of the fol-
lowing were located at the time of the
attack in the area consisting of the five
New York counties of Bronx, Kings, New
York, Queens, and Richmond: the princi-
pal place of business of any employer that
maintains the plan; the office of the plan
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or the plan administrator; the office of the
primary recordkeeper serving the plan; or
the office of an attorney, enrolled actuary,
certified public accountant or other advi-
sor retained by the plan or the employer
at the time of the Terrorist Attack to
determine the funding requirements
described in section 111.B above for the
period described in such section. A plan
will also be considered to be directly
affected by the Terrorist Attack if the
enrolled actuary for the plan was killed or
injured or is missing as a result of the
Terrorist Attack.

D. The following rule applies under
Title IV of ERISA for purposes of deter-
mining a plan’s unfunded vested benefits
for a premium payment year or entitle-
ment to the full funding limit exemption
from the variable-rate premium for a pre-
mium payment year. For any plan for
which this notice extends a date described
in 8 412(c)(10) of the Code and § 302
(©)(10) of ERISA, contributions for any
plan year before the premium payment
year may be taken into account if they are
made on or before the earlier of (1) the
extended § 412(c)(10)/8 302(c)(10) date
under this notice or (2) the date of the
plan’s variable-rate premium filing (or, if
applicable, amended variable-rate pre-
mium filing) for the premium payment
year.

DRAFTING INFORMATION

The principal authors of this notice are
James E. Holland, Jr. and Roger Kuehnle
of the Employee Plans, Tax Exempt and
Government Entities Division. For further
information regarding this notice, please
contact the Employee Plans' taxpayer
assistance telephone service at 1-877—
829-5500, between the hours of 8:00 am.
and 6:30 p.m. Eastern Time, Monday
through Friday (a toll-free number). Mr.
Holland may be reached at (202) 283-
9699 (not a toll-free number).

Qualified 501(c)(3) Bonds
Notice 2002-10

PURPOSE

This notice clarifies the application of
88 145(a)(2) and 514 of the Internal Rev-
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enue Code to the investment of gross pro-
ceeds of qualified 501(c)(3) bonds
described in § 145.

BACKGROUND

Section 103(a) provides that, with cer-
tain exceptions, gross income does not
include interest on any state or local
bond. One type of bond that is eligible for
the exclusion under § 103(a) is a qualified
501(c)(3) bond described in § 145 that
satisfies certain requirements, including
the requirements contained in § 148.

In genera, a qualified 501(c)(3) bond
is a bond at least 95 percent of the net
proceeds of which are to be used by no
person other than an organization
described in § 501(c)(3) (a “501(c)(3)
organization”) or a governmental unit.
However, under § 145(a)(2), abond is not
a qualified 501(c)(3) bond if more than 5
percent of the net proceeds of the issue of
which it is a part are to be used by a
501(c)(3) organization in an unrelated
trade or business under § 513(a).

With certain exceptions, § 148 and the
regulations thereunder prohibit the use of
gross proceeds of an issue of qualified
501(c)(3) bonds to acquire investment
property (as defined in § 148(b)) that pro-
duces a yield that materialy exceeds the
yield on the issue. Section 1.148-1(b) of
the Income Tax Regulations defines
“gross proceeds’ to include, among other
things, amounts received from the sale of
the issue, amounts received from invest-
ing proceeds of the issue, and certain
other amounts with a nexus to the issue.

Section 501(a) exempts 501(c)(3)
organizations from federal income taxa
tion. However, notwithstanding this gen-
eral exemption, § 511(a) imposes atax on
the unrelated business taxable income, as
defined in § 512, of 501(c)(3) organiza
tions, including certain income from debt-
financed property, as defined in § 514.

DISCUSSION

Questions have arisen regarding the
application of 88 145(a)(2) and 514 to the
investment of gross proceeds of qualified
501(c)(3) bonds in a manner that com-
plies with the requirements of § 148. This
notice clarifies that the use of gross pro-
ceeds of an issue of qualified 501(c)(3)
bonds to acquire investments (as defined
in § 1.148-1) in a manner that complies
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with § 148 does not constitute an unre-
lated trade or business for purposes of
§ 145(a)(2) and does not result in income
from debt-financed property under § 514.
This notice does not affect the determina-
tion of whether the use of property
financed with expenditures of proceeds of
bonds constitutes an unrelated trade or
business for purposes of § 145(a)(2) or
results in unrelated business taxable
income under § 512.

DRAFTING INFORMATION

The principal authors of this notice are
Charles P. Barrett of the Tax Exempt and
Government Entities Division, Exempt
Organizations, and Sunita Lough of the
Tax Exempt and Government Entities
Division, Tax Exempt Bonds. For further
information regarding this notice, please
contact Mr. Barrett at (202) 283-8944
(not a toll-free number) or Ms. Lough at
(202) 2839774 (not a toll-free call).

26 CFR 601.201: Rulings and determination letters.
(Also Part I, 88 7701; 301.7701-1; 301.7701-2,
301.7701-3, 301.9100-1, 301.9100-3.)

Rev. Proc. 2002-15

SECTION 1. PURPOSE

This revenue procedure provides guid-
ance under § 7701 of the Internal Rev-
enue Code for a newly formed entity that
requests relief for a late initial classifica-
tion election filed within 6 months of the
due date of the initial election.

SECTION 2. BACKGROUND

.01 Section 7701 provides definitions
for business entities and their owners for
federal tax purposes.

.02 Section 301.7701-1(a) of the Pro-
cedure and Administration Regulations
provides genera rules for the classifica-
tion of various organizations for federal
tax purposes. Whether an organization is
an entity separate from its owners for fed-
eral tax purposesis a matter of federal tax
law and does not depend on whether the
organization is recognized as an entity
under local law. Section 301.7701-1(b)
provides that the classification of organi-
zations that are recognized as separate
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entities is determined under § 301.7701
-2, § 301.7701-3, and § 301.7701-4
unless a provision of the Code provides
for specia treatment of that organization.

.03 Section 301.7701-2(a) provides
that a business entity is any entity recog-
nized for federal tax purposes (including
an entity with a single owner that may be
disregarded as an entity separate from its
owner) that is not properly classified as a
trust or otherwise subject to specia treat-
ment under the Code. A business entity
with two or more members is classified
for federal tax purposes as either a corpo-
ration or a partnership. A business entity
with only one owner is classified as a cor-
poration or is disregarded as an entity
separate from its owner. Section
301.7701-2(b) sets forth those business
entities that are considered corporations
for federal tax purposes.

.04 Section 301.7701-3 provides that a
business entity not classified as a corpo-
ration under § 301.7701-2(b)(1), (3), (4),
(5), (6), (7), or (8) (an eligible entity) is
able to choose its classification for federal
tax purposes. Under 8 301.7701-3(b)(1) a
domestic eligible entity is, in the absence
of an election otherwise, a partnership if
it has two or more members, and disre-
garded as an entity separate from its
owner if it has a single owner. Section
301.7701-3(b)(2) provides generally that,
in the absence of an election otherwise, a
foreign eligible entity is (a) a partnership
if it has two or more members and at |east
one member does not have limited liabil-
ity, (b) an association if all its members
have limited liability, or (c) disregarded
as an entity separate from its owner if it
has a single owner that does not have lim-
ited liability.

.05 Section 301.7701-3(c)(1)(i) pro-
vides generally that an eligible entity may
elect to be classified other than as pro-
vided under § 301.7701-3(b), or to
change its classification, by filing Form
8832, Entity Classification Election, with
the service center designated on Form
8832. Section 301.7701-3(c)(1)(iii) pro-
vides that an election made under
§ 301.7701-3(c)(1)(i) will be effective on
the date specified by the entity on Form
8832 or on the date filed if no date is
specified on the election form. The effec-
tive date specified on Form 8832 cannot
be more than 75 days prior to the date on
which the election is filed. If an election
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specifies an effective date more than 75
days prior to the date on which the elec-
tion is filed, it will be effective 75 days
prior to the date it was filed.

.06 Under § 301.9100-1(c), the Com-
missioner may grant a reasonable exten-
sion of time to make a regulatory election
or certain statutory elections under all
subtitles of the Code, except subtitles E,
G, H, and |, if the taxpayer demonstrates
to the satisfaction of the Commissioner
that the taxpayer acted reasonably and in
good faith, and that granting the relief
will not prejudice the interests of the gov-
ernment. Section 301.9100-1(b) defines
the term “regulatory election” as an elec-
tion whose due date is prescribed by a
regulation published in the Federal Regis-
ter, or a revenue ruling, revenue proce-
dure, notice, or announcement published
in the Internal Revenue Bulletin. An
entity classification election made pursu-
ant to § 301.7701-3(c) is a regulatory
election.

.07 The Commissioner has authority
under § 301.9100-1 and § 301.9100-3 to
grant an extension of time if a taxpayer
fails to file a timely election under
§ 301.7701-3(c). Section 301.9100-3
provides that the Commissioner will grant
an extension of time when the taxpayer
provides the evidence to establish to the
satisfaction of the Commissioner that the
taxpayer has acted reasonably and in
good faith, and the grant of relief will not
prejudice the interests of the government.

SECTION 3. SCOPE

This revenue procedure provides a
simplified method to request relief for
certain late initia classification elections.
An initial classification election is an
election by an eligible entity newly
formed under loca law to be classified
effective on the date of its formation as
other than the default classification pro-
vided under 88 301.7701-3(b)(1) and (2).
This procedure is in lieu of the private
letter ruling procedure that is used to
obtain relief for alate entity classification
election under § 301.9100-1 through
§ 301.9100-3. Accordingly, user fees do
not apply to corrective action under this
revenue procedure. An entity that is not
eligible for relief under this revenue pro-
cedure, or is denied relief by the service
center, may request relief by applying for
a private letter ruling. The procedural
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requirements for requesting a private let-
ter ruling are described in Rev. Proc.
2002-1 (2002-1 I.R.B. 1) (or its succes-
sor). This revenue procedure does not
apply to a subsequent election to change
the classification of an entity.

SECTION 4. RELIEF FOR LATE
INITIAL CLASSIFICATION
ELECTIONS

.01 Eligibility for Relief. An entity is
eligible for relief under section 4.03 of
this revenue procedure for a late initia
classification election if the following
reguirements are met: (1) the entity failed
to obtain its desired classification as of
the date of its formation solely because
Form 8832 was not filed timely under
§ 301.7701-3(c)(2); (2) the due date for
the tax return of the entity’s default clas-
sification (excluding extensions) for the
taxable year beginning with the date of
the entity’s formation has not passed; and
(3) the entity has reasonable cause for its
failure to timely make the initial entity
classification election.

.02 Procedural Requirements for
Requesting Relief. Within 6 months of the
original due date for the initial classifica-
tion election (within 6 months and 75
days of the entity’s formation), the newly
formed entity must file with the appli-
cable service center (determined in accor-
dance with the instructions to Form 8832)
a completed Form 8832, signed in accor-
dance with 8 301.7701-3(c)(2). The Form
8832 must state at the top of the docu-
ment “FILED PURSUANT TO REV.
PROC. 2002-15." Attached to the Form
8832 must be a statement explaining the
reason for the failure to file a timely ini-
tial classification election.

.03 Relief for Late Entity Classifica-
tion Elections. Upon receipt of a com-
pleted application requesting relief under
this revenue procedure, the Internal Rev-
enue Service will determine whether the
requirements for granting additional time
have been satisfied and will notify the
entity of the result of its determination.

SECTION 5. EFFECTIVE DATE

This revenue procedure generally
applies to all ruling requests pending in
the national office on February 11, 2002,
the date of publication of this revenue
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procedure in the Interna Revenue Bulle-
tin, and to requests for relief received
thereafter.

SECTION 6. PAPERWORK
REDUCTION ACT

The collection of information con-
tained in this revenue procedure has been
reviewed and approved by the Office of
Management and Budget in accordance
with the Paperwork Reduction Act (44
U.S.C. 3507) under control number
1545-1771.

An agency may not conduct or spon-
sor, and a person is not required to
respond to, a collection of information
unless the collection of information dis-
plays a valid OMB control number.

The collection of information in this
revenue procedure isin Section 4.01. This
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information is required to be submitted to
the applicable service center in order to
obtain relief for late initia classification
elections. This information will be used
to determine whether the eligibility
requirements for obtaining relief have
been met. The collection of information is
required to obtain a benefit. The likely
respondents are business or other for-
profit institutions.

The estimated total annua reporting
burden is 100 hours.

The estimated annual burden per
respondent varies from .5 hours to 1.5
hours, depending on individual circum-
stances, with an estimated average of 1
hour. The estimated number of respon-
dents is 100.

The estimated annual frequency of
responses is one.
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Books or records relating to a collec-
tion of information must be retained as
long as their contents may become mate-
rial in the administration of any internal
revenue law. Generaly, tax returns and
tax return information are confidential, as
required by 26 U.S.C. 6103.

SECTION 7. DRAFTING
INFORMATION

The principal authors of this revenue
procedure are Beverly M. Katz of the
Office of Associate Chief Counsel
(Passthroughs and Specia Industries) and
David J. Sotos of the Office of Associate
Chief Counsel (International). For further
information regarding this revenue proce-
dure contact Ms. Katz at (202) 622—-3050
(not a toll-free call).
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Part IV. Items of General Interest

Notice of Proposed
Rulemaking by Cross-
Reference to Temporary
Regulations

Taxpayer Identification
Number Rule Where Taxpayer
Claims Treaty Rate and Is
Entitled to an Immediate
Payment

REG-159079-01

AGENCY: Internal Revenue Service
(IRS), Treasury.

ACTION: Notice of proposed rulemaking
by cross-reference to temporary regula
tions.

SUMMARY: This document contains
proposed regulations that provide addi-
tional guidance needed to comply with
the withholding rules under section 1441
and conforming changes to the regula-
tions under section 6109. Specifically,
these proposed regulations provide rules
that facilitate compliance by withholding
agents where foreign individuals who are
claiming reduced rates of withholding
under an income tax treaty receive an
unexpected payment from the withhold-
ing agent, yet do not possess the required
individua taxpayer identification number.
The text of the temporary regulations on
this subject (T.D. 8977) in this issue of
the Bulletin, also serves as the text of
these proposed regulations set forth in
this cross-referenced notice of proposed
rulemaking.

DATES: Written or electronic comments
and requests for a public hearing must be
received by April 17, 2002.

ADDRESSES: Send submissions to:
CC:ITA:RU (REG-159079-01), room
5226, Internal Revenue Service, POB
7604, Ben Franklin Station, Washington,
DC 20044. Submissions may be hand
delivered between the hours of 8 am. and
5 p.m. to: CC:IITA:RU (REG-159079—
01), Courier’'s Desk, Internal Revenue
Service, 1111 Constitution Avenue, NW,
Washington, DC. Alternatively, taxpayers
may submit comments electronically via
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the Internet by selecting the “Tax Regs’
option of the IRS Home Page or by sub-
mitting comments directly to the IRS
internet site at http://irs.gov/tax_regs/
reglist.html.

FOR FURTHER INFORMATION CON-
TACT: Concerning the proposed regula-
tions, Jonathan A. Sambur at (202) 622—
3840; concerning submissions, Donna
Poindexter, (202) 622—7180 (not a toll-
free number).

SUPPLEMENTARY INFORMATION:

Background and Explanation of
Provisions

Temporary regulations in this issue of
the Bulletin amend 26 CFR parts 1 and
301. The temporary regulations provide
rules that facilitate compliance by with-
holding agents where foreign individuals
who are claiming reduced rates of with-
holding under an income tax treaty
receive an unexpected payment from the
withholding agent, yet do not possess the
required individual taxpayer identification
number. The text of the temporary regula-
tions also serves as the text of these pro-
posed regulations. The preamble to the
temporary regulations explains the tem-
porary regulations and these proposed
regulations.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a signifi-
cant regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has also been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply to
these regulations. Because these regula
tions impose no new collection of infor-
mation on small entities, a Regulatory
Flexibility Analysis under the Regulatory
Fexibility Act (5 U.S.C. chapter 6) is not
required. Pursuant to section 7805(f) of
the Internal Revenue Code, this notice of
proposed rulemaking will be submitted to
the Chief Counsel for Advocacy of the
Small Business Administration for com-
ment on its impact on small business.
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Comments and Requests for a Public
Hearing

Before these proposed regulations are
adopted as final regulations, consideration
will be given to any written (preferably a
signed origina and eight (8) copies) or
electronically generated comments that
are submitted timely to the IRS. The IRS
and Treasury Department request com-
ments on the clarity of the proposed rules
and how they can be made easier to
understand. All comments will be avail-
able for public inspection and copying. A
public hearing will be scheduled if
requested in writing by any person that
timely submits written comments. If a
public hearing is scheduled, notice of the
date, time, and place for the public hear-
ing will be published in the Federal Reg-
ister.

Drafting Information

The principal author of these regula-
tions is Jonathan A. Sambur, Office of the
Associate Chief Counsel (International).
However, other personnel from the IRS
and Treasury Department participated in
their devel opment.

* % % % %

Proposed Amendments to the
Regulations

Accordingly, 26 CFR parts 1 and 301
are proposed to be amended as follows:

PART 1 — INCOME TAXES

Paragraph 1. The authority citation for
part 1 continues to read in part as follows:

Authority: 26 U.S.C. 7805 ***

Par. 2. Section 1.1441-1 is amended as
follows:

§ 1.1441-1 Requirement for the deduc-
tion and withholding of tax on payments
to foreign persons.

[The text of the proposed amendments
to this section is the same as the text of
§ 1.1441-1T published elsewhere in this
issue of the Federal Register].
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Par. 3. Section 1.1441-6 is amended as
follows:

§ 1.1441-6 Claim of reduced withholding
under an income tax treaty.

[The text of the proposed amendments
to this section is the same as the text of
§ 1.1441-6T published elsewhere in this
issue of the Federal Register].

PART 301—ADMINISTRATIVE PRAC-
TICES AND PROCEDURE, Income
Taxes, Reporting and Recordkeeping
reguirements

Par. 4. The authority citation for part
301 continues to read in part as follows:

Authority: 26 U.S.C. 7805 ***

Par. 5. Section 301.6109-1 is amended
as follows:

§ 301.6109-1 Identifying numbers.

[The text of the proposed amendments
to this section is the same as the text of
§ 301.6109-1T published elsewhere in
this issue of the Federal Register].

Robert E. Wenzel,
Deputy Commissioner of
Internal Revenue.

(Filed by the Office of the Federal Register on Janu-
ary 16, 2002, 8:45 am., and published in the issue
of the Federal Register for January 17, 2002, 67 FR.
2387)

Extension of Deadline for
Comments to Notice 2001-72
and Notice 2001-73

Announcement 2002-8

The purpose of this announcement is
to extend the deadline for comments to
the proposed administrative rules set forth
in Notice 2001-72 (200149 |.R.B. 548)
and Notice 2001-73 (200149 |.R.B.
549) until April 23, 2002.

Background

On November 14, 2001, the Service
issued proposed regulations entitled
Application of the Federal Insurance
Contributions Act, Federal Unemploy-
ment Tax Act and Collection of Income
Tax at Source to Statutory Stock Options
(66 Fed. Reg. 57023). The proposed regu-
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lations provided rules regarding the appli-
cation of employment taxes to statutory
stock options, i.e. incentive stock options
under section 422 of the Internal Revenue
Code (Code) and options granted pursu-
ant to an employee stock purchase plan
under section 423 of the Code. As pro-
vided in the proposed regulations, written
comments were required to be received
by February 14, 2002. In addition, out-
lines of topics to be discussed at the pub-
lic hearing were also required to be
received by February 14, 2002, with the
hearing to be held March 7, 2002.

The Service has extended the deadline
for written comments on the proposed
regulations so that comments must be
received by April 23, 2002. Outlines of
topics to be discussed at the public hear-
ing must also be received by April 23,
2002, with the hearing rescheduled for
May 14, 2002.

In conjunction with the issuance of the
proposed regulations, the Service issued
two Notices. Notice 2001-72 proposed
rules regarding an employer’s federal
income tax withholding and reporting
obligations upon the disposition of stock
acquired pursuant to the exercise of a
statutory stock option. Notice 2001-73
proposed rules of administrative conve-
nience regarding the application of the
Federal Insurance Contributions Act and
Federal Unemployment Tax Act upon the
exercise of a statutory stock option. Con-
sistent with the proposed regulations,
comments to Notice 2001-72 and Notice
2001-73 were due on February 14, 2002.

Extension of Deadline for Comments
to Notice 2001-72 and Notice 2001-73

Consistent with the deadline for writ-
ten comments to the proposed regula-
tions, comments to Notice 2001-72 and
Notice 2001-73 must be received by
April 23, 2002. All comments will be
available for copying and public inspec-
tion. Comments should reference Notice
2001-72 and/or Notice 2001-73 and be
addressed to:

Associate Chief Counsel

(Tax Exempt and Government Enti-
ties)

CC:TEGE

ATTN: Employment Taxes and Statu-
tory Stock Options

Room 5214
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Internal Revenue Service
1111 Constitution Ave., N.W.
Washington, D.C. 20224

Drafting Information

The principal author of this announce-
ment is Stephen Tackney of the Office of
Associate Chief Counsel (Tax Exempt
and Government Entities). For further
information regarding this announcement,
contact Stephen Tackney at (202) 622—
6040 (not a toll-free call).

Application of the Federal
Insurance Contributions Act,
Federal Unemployment Tax
Act, and Collection of Income
Tax at Source to Statutory
Stock Options; Hearing

Announcement 2002-11

AGENCY: Internal Revenue Service
(IRS), Treasury.

ACTION: Change of date of public hear-
ing; extension of time to submit written
comments and outlines of oral comments.

SUMMARY: This document changes the
date of the public hearing on the proposed
regulations (REG-142686-01, 200149
I.R.B. 561) that relate to incentive stock
options and options granted under
employee stock purchase plans and super-
cedes the notice of public hearing pub-
lished in the Federal Register on January
28, 2002. It also extends the time to sub-
mit written comments and outlines of oral
comments for the hearing.

DATES: The public hearing will be held
May 14, 2002, beginning at 10 am. Writ-
ten comments and outlines of oral com-
ments must be received by April 23,
2002.

ADDRESSES: The public hearing will be
held in the Auditorium, Internal Revenue
Building, 1111 Constitution Avenue, NW,
Washington, DC. Send submissions to:
CC:ITA:RU (REG-142686-01), Room
5226, Internal Revenue Service POB
7604, Ben Franklin Station, Washington,
DC 20044. Submissions may be hand
delivered Monday through Friday
between the hours of 8 am. and 5 p.m. to
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CC:ITA:RU (REG-142686-01), Couri-
er's Desk, Internal Revenue Service, 1111
Constitution Avenue, NW, Washington,
DC. Alternatively, taxpayers may submit
comments electronically via the Internet
by selecting the “Tax Regs’ option on the
IRS Home Page, or by submitting com-
ments directly to the IRS Internet site at
http://www.irs.ustreas.gov/tax_regs/
regslist.html.

FOR FURTHER INFORMATION CON-
TACT: Concerning the proposed regula
tions, Stephen Tackney of the Office of
Division Counsel/Associate Chief Coun-
sel (Tax Exempt and Government Enti-
ties), (202) 622—6040; concerning sub-
missions of comments, the hearing,
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and/or to be placed on the building access
list to attend the hearing, Treena Garrett
of the Regulations Unit, Associate Chief
Counsel (Income Tax and Accounting),
(202) 622—7180 (not toll-free numbers).

SUPPLEMENTARY INFORMATION:
Background

A notice of proposed rulemaking and
notice of public hearing that appeared in
the Federal Register on November 14,
2001, (REG-142686-01, 200149 |.R.B.
561 [66 FR 57023]), announced that a
public hearing on the proposed regula-
tions relating to incentive stock options
and options granted under employee
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stock purchase plans would be held on
March 7, 2002, in the IRS Auditorium,
Internal Revenue Building, 1111 Consti-
tution Avenue, NW, Washington, DC.
Subsequently, the date of the public hear-
ing has changed to May 14, 2002, at 10
am. in the IRS Auditorium. Written com-
ments and outlines of oral comments
must be received by April 23, 2002.

Guy Traynor,

Acting Chief, Regulations Unit,
Associate Chief Counsel
(Income Tax and Accounting).

(Filed by the Office of the Federal Register on Janu-
ary 25, 2002, 8:45 am., and published in the issue
of the Federal Register for January 28, 2002, 67 F.R.
3846)
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Definition of Terms

Revenue rulings and revenue procedures
(hereinafter referred to as' rulings’) that
have an effect on previous rulings use the
following defined terms to describe the
effect:

Amplified describes a situation where
no change is being made in a prior pub-
lished position, but the prior position is
being extended to apply to a variation of
the fact situation set forth therein. Thus, if
an earlier ruling held that a principle
applied to A, and the new ruling holds
that the same principle also applies to B,
the earlier ruling is amplified. (Compare
with modified, below).

Clarified is used in those instances
where the language in a prior ruling is
being made clear because the language
has caused, or may cause, some confu-
sion. It is not used where a position in a
prior ruling is being changed.

Distinguished describes a situation
where a ruling mentions a previously
published ruling and points out an essen-
tial difference between them.

Modified is used where the substance
of a previously published position is
being changed. Thus, if a prior ruling
held that a principle applied to A but not
to B, and the new ruling holds that it

Abbreviations

The following abbreviations in current
use and formerly used will appear in
material published in the Bulletin.

A—Individual.
Acg.—Acquiescence.
B—Individual.
BE—Beneficiary.

BK—Bank.

B.T.A—Board of Tax Appeals.
C—Individual.
C.B—Cumulative Bulletin.
CFR—Code of Federal Regulations.
Cl—City.
COOP—Caooperdtive.
Ct.D.—Court Decision.
CY—County.

D—Decedent.

DC—Dummy Corporation.
DE—Donee.

Del. Order—Delegation Order.
DISC—Domestic International Sales Corporation.
DR—Donor.

E—Estate.

EE—Employee.
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applies to both A and B, the prior ruling
is modified because it corrects a pub-
lished position. (Compare with amplified
and clarified, above).

Obsoleted describes a previously pub-
lished ruling that is not considered deter-
minative with respect to future transac-
tions. This term is most commonly used
in aruling that lists previously published
rulings that are obsoleted because of
changes in law or regulations. A ruling
may also be obsoleted because the sub-
stance has been included in regulations
subsequently adopted.

Revoked describes situations where the
position in the previously published rul-
ing is not correct and the correct position
is being stated in the new ruling.

Super seded describes a situation where
the new ruling does nothing more than
restate the substance and situation of a
previously published ruling (or rulings).
Thus, the term is used to republish under
the 1986 Code and regulations the same
position published under the 1939 Code
and regulations. The term is aso used
when it is desired to republish in a single
ruling a series of situations, names, etc.,
that were previously published over a
period of time in separate rulings. If the

E.O.—Executive Order.

ER—Employer.

ERISA—Employee Retirement Income Security
Act.

EX—Executor.

F—Fiduciary.

FC—Foreign Country.

FICA—Federal Insurance Contributions Act.
FISC—Foreign International Sales Company.
FPH—Foreign Personal Holding Company.
F.R—Federa Register.

FUTA—Federal Unemployment Tax Act.
FX—Foreign Corporation.

G.C.M.—Chief Counsel’s Memorandum.
GE—Grantee.

GP—General Partner.

GR—Grantor.

|C—Insurance Company.

|.R.B.—Intema Revenue Bulletin.

LE—L essee.

LP—Limited Partner.

LR—Lessor.

M—Minor.

Nonacg.—Nonacquiescence.
O—Organization.

P—Parent Corporation.

new ruling does more than restate the
substance of a prior ruling, a combination
of terms is used. For example, modified
and superseded describes a situation
where the substance of a previously pub-
lished ruling is being changed in part and
is continued without change in part and it
is desired to restate the valid portion of
the previously published ruling in a new
ruling that is self contained. In this case,
the previously published ruling is first
modified and then, as modified, is super-
seded.

Supplemented is used in situations in
which alist, such as alist of the names of
countries, is published in a ruling and that
list is expanded by adding further names
in subsequent rulings. After the original
ruling has been supplemented several
times, a new ruling may be published that
includes the list in the original ruling and
the additions, and supersedes all prior rul-
ings in the series.

Suspended is used in rare situations to
show that the previous published rulings
will not be applied pending some future
action such as the issuance of new or
amended regulations, the outcome of
cases in litigation, or the outcome of a
Service study.

PHC—Persona Holding Company.
PO—Possession of the U.S.
PR—Partner.

PRS—Partnership.

PTE—Prohibited Transaction Exemption.
Pub. L.—Public Law.

REIT—Rea Estate Investment Trust.
Rev. Proc—Revenue Procedure.

Rev. Rul.—Revenue Ruling.
S—Subsidiary.

SP.R—Statements of Procedural Rules.
Sat.—Statutes at Large.

T—Target Corporation.

T.C.—Tax Court.

T.D.—Treasury Decision.
TFE—Transferee.

TFR—Transferor.

T.I.R—Technical Information Release.
TP—Taxpayer.

TR—Trust.

TT—Trustee.

U.SC.—United States Code.
X—Corporation.

Y—Corporation.

Z—Corporation.
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